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Court of Appeals of the District of Colombia. 

• • 

■ 

William A. Mearns, Appellant, 

vs. 

j 

Eleanor A. Chatard. 

' J 

a Supreme Court of the District of Columbia. 

I 

At Law. No. 59150. 

i 

Eleanor A. Chatard, Plaintiff, 

vs. 

I 

William A. Mearns, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at; the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

i 

J 

l Declaration, &c. 

Filed Mav 13, 1916. 

i 

In the Supreme Court of the District of Columbia. 

At Law. No. 59150. j 

i 

Eleanor A. Chatard, Plaintiff, 

j 

| 

VS. 

William A. Mearns, Defendant. 

The plaintiff, Eleanor A. Chatard, sues the defendant, William A. 
Mearns, for that on, to-wit, May 2, 1913, the plaintiff,;at the City 
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of Washington, District of Columbia, delivered to the defendant and 
J. William Henry and Benjamin W. Woodruff, who were then and 
there co-partners trading and doing business as stock brokers in said 
City and District under the firm name and style of Lewis Johnson & 
Company, certificates for three hundred and thirty shares of the pre¬ 
ferred capital stock of the Washington Railway and Electric Com¬ 
pany. a corporation, and twenty-five shares of the capital stock of the 
Washington Gas Light Company, a corporation, which the said co¬ 
partners then and there agreed to sell for the plaintiff; that there¬ 
after the said Co-partners sold said shares of stock and accounted with 
the plaintiff to and concerning the sums of money which were due 
and owing fr6m them to the plaintiff by reason of said sales of said 
shares as aforesaid, and which said sums at that time were due 
2 and owing and then in arrears and unpaid and upon such 
accounting the said co-partners were then and there found 
to be in arrears and indebted to the plaintiff in the sum of thirty 
thousand, nine hundred and thirty-four dollars and fifty-seven cents 
($30,934.57) i; and being so indebted, the said co-partners, in con¬ 
sideration thereof undertook and then and there faithfully promised 
to the plaintiff to pay her the said last mentioned sum of money; but 
although frequently requested so to do, never paid the same or a,ny 
part thereof, except the sum of two thousand dollars ($2,000) which 
they paid to the plaintiff on November 13, 1914. That by reason of 
the premises there is now justly due and owing to the plaintiff from 
the defendant the sum of twenty-eight thousand, nine hundred and 
thirtv-four dollars and fifty-seven cents ($28,934.57) with interest 
from November 13, 1914, which amount the plaintiff claims of the 
defendant besides costs of this suit. 

2. The plaintiff aforesaid also sues the defendant aforesaid for 
monev payable by the defendant to the plaintiff for goods sold and 
delivered by the plaintiff to the defendant; and for work 
done and materials provided by the plaintiff for the defendant 
at his request; and for money lent by the plaintiff to the defendant; 
and for money paid by the plaintiff for the defendant at his request, 
and for monev received by the defendant for the use of the plaintiff; 
and for money found to be due from the defendant to the plaintiff on 
accounts stated between them. And the plaintiff claims $28,934.57 
with interest from November 13, 1914, according to the particulars of 


demand hereto annexed. 

TUCKER, KENYON & MACFARLAND, 

A ttomeys for Plaintiff. 


(Here follows reproduced page marked page 3.) 
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4 Substitute Affidavit of Merit. 

Filed December 8, 1916. | 

* * * * * * * 

State of Maryland, 

County of Baltimore, To wit: 

I, Thomas M. Chatard, do solemnly swear that I am tile husband 
and agent of Eleanor A. Chatard, the person named as plaintiff in the 
foregoing and annexed declaration and particulars of derriand which 
are made parts hereof, as if fully herein set forth, and I conducted 
the transactions therein referred to and hereinafter set forth with the 
co-partnership firm of Lewis Johnson & Company, in behalf of and 
at the request of my said wife. On May 2, 1913, the members of 
said co-partnership firm were William A. Mearns, the person named 
as defendant in said declaration, J. William TIenrv and Benjamin 
Woodruff, and they traded and did business in the City of Washing¬ 
ton, District of Columbia, as stockbrokers, under the firm] name and 
style of Lewis Johnson & Company. On said last mentioned date, 
namely, May 2, 1913, I delivered to said co-partnership firm at its 
place of business in the City of Washington, District of Columbia, the 
following securities, namely: certificate No. 29028 for 25 shares of the 
capital stock of the Washington Gas Light Company in the name of 
my said wife, Eleanor A. Chatard, and the following certificates, also 
in her name of the preferred capital stock of the Washington Railway 
and Electric Company, namely, certificate No. C-4942 for 50 shares, 

certificate No. C-7284 for 20 shares, certificate Nci. 7384 for 

/ ! 

5 30 shares, certificate No. C-9505 for 25 shares, certificate No. 

C-9510 for 25 shares, certificate No. C-9511 for 25 shares, 

certificate No. C-9537 for 25 shares, certificate No. C-9823 for 25 
shares, certificate No. C-9824 for 5 shares, certificate No. C-9822 for 
25 shares, certificate No. C-4943 for 20 shares, certificate No. C-9821 
for 25 shares, certificate No. C-4875 for 10 shares and certificate No. 
C-4944 for 20 shares; also certificate No. C-4649 for 10 shares, certifi¬ 
cate No. C-5464 for 10 shares and certificate No. C-8183 for 30 shares 
or a total of 50 shares of the preferred capital stock of the Washington 
Railway and Electric Company in my name and three $1,000 four 
and one-half per cent bonds of the Metropolitan Club of Washington, 
District of Columbia, and one $1,000 four and one-half per cent bond 
of the Cosmos Club of said City and District. Said several shares of 
stock in the name of my said wife belonged to her and said certificates 
therefor had been at the time of said delivery assigned bv her in 
blank so as to be transferable by the holder or holders thereof by de¬ 
livery, and said certificates in my name for said 50 shades of said 
preferred stock of said Washington Railway and Electric Company 
were in fact held and owned by me as trustee or agent, although in 
my name, and at the time of said delivery had been assigned by me. 
in blank so as to be transferable by the holder or holders thereof by 
delivery. Said securities were so delivered to said co-partnership 












4 


WILLIAM A. MEARNS VS. ELEANOR A. CHATARD. 


firm as aforesaid with instructions from me to said firm to sell said 
several shares of stock at the most favorable market price or prices 
obtainable and report the sales to me and to account to me for the 
proceeds thereof, and to collect the amounts to be received on 

6 account of the redemption or payment of said bonds as the 
same were by their terms shortly to be redeemable or payable 

by the organizations issuing them and to account to me for the pro¬ 
ceeds thereof. Subsequent to the delivery of the securities as afore¬ 
said to said co-partnership firm, namely, on May 15, 1913, I received 
from it receipts therefor in the words and figures following, to wit: 

“Washington, D. C., 15 May, 1913. 

Received of Dr. Thos. M. Chatard the Following Described 

Securities. 

Amount. Description. Number. 

50 Wash. Rv. & Elect. Pfd. .... 

LEWIS JOHNSON & CO.” 

“Washington. D. C., 15 May, 1913. 

Received of Mrs. Thos. M. Chatard the Following Described 

Securities. 

Description. Number. 

Wash. Rv & Elect. Pfd. _ 

Wash. Gas .... 

LEWIS JOHNSON & CO.” 

“Washington, D. C., May 15, 1913. 

Received of Mr. Thos. M. Chatard the Following Described 

Securities. 

Amount. Description. Number. 

1000 Cosmos 4i/o’s 179/80 

3000 Met. Club 4y 2 ’s 56/68 

LEWIS JOHNSON & CO. 
LAMMOND.” 

7 The securities aforesaid were so delivered to said co-part¬ 
nership firm as aforesaid by me at a time when my wife and I 

were about to leave the United States for an extended trip abroad and 
that fact was known to said co-partnership firm and each and every 
member thereof. My said wife and I left said City of Washington on 
May 30th, 1913, and sailed the next day from the City of New York, 
New York, for Europe and we did not return from abroad to said 
City of Washington until October 17th, 1914. On May 29, 1913, 


Amount. 

330 

25 
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I was in the office of said co-partnership firm and there had a short 
conversation with the said Mearns during which we both spoke of the 
said securities which I had left with his said firm as aforesaid and of 
my proposed trip abroad. During our absence from said City of 
Washington, neither she nor I had any communication whatsoever 
from or with said co-partnership firm or any member thereof concern¬ 
ing said securities, or any of them, but during our absence as afore¬ 
said the said co-partnership firm deposited in the National Marine 
Bank of Baltimore to the credit of my said wife and to my credit the 
following sums of money on the dates specified, namely: On June 2, 
1913, $412.50 which was the amount of the quarterly dividend on 
said lot of 330 shares of the preferred capital stock of the jWashing- 
ton Railway and Electric Company in the name of my said wife, 
and $62.50 to my credit which was the amount of the quarterly divi¬ 
dend on said lot of 50 shares of said last mentioned stock in my 
name; on September 2, 1913, $532.50 to the credit of my said wife of 
which $412.50 was the amount of the quarterly dividend oh said lot 
of 330 shares of said preferred stock of said Washington Rail- 

8 way and Electric Company in her name, $30 was the amount 
of the quarterly dividend on said 25 shares of Washington 

Gas Light Company stock belonging to her, $22.50 was the amount 
of six months’ interest on said Cosmos Club $1,000 bond and $37.50 
was the amount of six months’ interest on said three $1,000 bonds of 
said Metropolitan Club, and on said last mentioned date; namely. 
September 2,1913, $62.50 to my credit which was the amount of the 
quarterly dividend on said lot of 50 shares of the preferred capital 
stock of said Washington Railway and Electric Company which were 
in my name; on December 1, 1913, $510 to the credit of my said 
wife of which $412.50 was the amount of the quarterly dividend on 
said lot of 330 shares of the preferred capital stock of said Wash¬ 
ington Railway and Electric Company owned by her, $67.50 was the 
amount of six months’ interest on said three $1,000 bonds of the Met- 
ropolitan Club and $30 was the amount of the quarterly dividend on 
said 25 shares of the capital stock of the Washington Gas Light Com¬ 
pany owned by her and on said last mentioned date, namely, Decem¬ 
ber!, 1913, $62.50 to mv credit which was the amount of the quar¬ 
terly dividend on said lot of 50 shares of the preferred capital stock of 
said Washington Railway and Electric Company standing in my 
name ; on March 2, 1914. $465 to the credit of my said wife. $412.50 
of which was the amount of the quarterly dividend on her said lot of 
330 shares of the preferred capital stock of said Washington Railway 
and Electric Company, $22.50 was the amount of six months’ inter¬ 
est on said $1,000 Cosmos Club bond and $30 was the amount of the 
quarterly dividend on said 25 shares of Washington Gas 

9 Light Company stock and on said last mentioned date, $62.50 
to my credit which was the amount of the quarterly dividend 

on said lot of 50 shares of the preferred capital stock of the Wash¬ 
ington Railway ancf Electric Company standing in my name; on 
June 22, 19141 $442.50 to the credit of my said wife which was the 
amount of the quarterly dividend on her said lot of 330 shares of the 
preferred capital stock of the Washington Railway and Electric Com- 
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pany and $30 was the amount of the quarterly dividend on her said 
25 shares of Washington Gas Light Company stock and on said last 
mentioned date, namely, June 22, 1914, $62.50 to my credit which 
was the amount of the quarterly dividend on said lot of 50 shares of 
the preferred capital stock of said Washington Railway and Electric 
Company standing in my name. 

The books and records of said co-partnership firm shojv that on 
said several dates, namely, June 2, 1913, September 2, 1913, Decem¬ 
ber 1, 1913, March 1, 1914. and June 22, 1914, said several remit¬ 
tances to said National Marine Bank were made as aforesaid and were 
accompanied by letters of transmittal of said remittances to said bank 
signed by said co-partnership firm. During the absence of my said 
wife and myself from this country and since, the dividends which 
were paid by the companies issuing the certificates for said shares of 
stock to their stockholders of record were as follows: $5.00 per share 
per annum on the said preferred capital stock of the Washington 
Railway and Electric Company and $4.80 per share per annum on 
the capital stock of the said Washington Gas Light Company, and the 
interest which was and has since been paid on said bonds was at the 
rate of 414% per annum. On my return with my said wife to 

10 the said City of Washington on October 17, 1914, as afore¬ 
said, I went to the office of said co-partnership firm of Lewis 

Johnson & Company, which was at the same place as was its office 
when we left for Europe in May, 1913, as aforesaid, and requested 
said J. William Henry, one of said co-partners, whom I found there, 
to deliver to me said certificates of stock, the payments by said firm of 
the amounts equivalent to the amounts of the dividends thereon dur¬ 
ing our absence having indicated that the firm had not sold said 
shares of stock. Said J. William Henry thereupon informed me 
that all of said shares of stock had been sold by his said firm during 
our absence from the country, and on October 26, 1914, he rendered 
me a statement of account in writing concerning my aforesaid trans¬ 
actions with said co-partnership firm, a true and accurate copy of 
which is attached to affiant's original affidavit filed with said declara¬ 
tion, and which is made a part hereof as if fully herein set forth. 

The interest credit of $735.50 under date of October 19, 1914, in 
said statement of account was made up as follows: $30 the amount 
of the quarterly dividend on said 25 shares of the capital stock of the 
Washington Gas Light Company due August 1, 1914, which had not 
been paid or accounted for to my said wife, $412.50, the amount of 
the quarterly dividend due September 1, 1914, on said lot of 330 
shares of the preferred capital stock of said Washington Railway and 
Electric Company which had not been paid or accounted for to her. 
$62.50 the amount of the quarterly dividend due September 1, 1914. 
on said lot 50 shares of the preferred capital stock of the Washington 
Railway and Electric Company standing in my name which 

11 had not been paid or accounted for to me, and $230.50 which 
was interest at the rate of 5% per annum from September 1, 

1914, to October 19, 1914, the date to which interest had been cal¬ 
culated on the balance of $34,587.80 shown by said account to be due 
as of that date, said several items making up said total of $735.50. 
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When said Henry told me that said shares of stock had ben sold as 
aforesaid, I asked him why during our absence abroad his firm had 
made the deposits aforesaid in said National Marine Bank of Balti¬ 
more, to my wife’s credit and to my credit as aforesaid although the 
said shares of stock had been sold, and he replied that his said co¬ 
partnership firm after having made said sales had loaned the pro¬ 
ceeds thereof in New York to such good advantage that the firm had 
concluded to pay to my said wife and me the equivalent of the divi¬ 
dends that would have been received had the stock not been sold, 
which would realize for us about five per cent per annum on the 
market value of the said shares of stock. Thereupon I demanded 
the money derived from the proceeds of said sale and he promised to 
pay it to me without delay. Neither he, however, nor any member of 
his firm has paid to me or to my said wife, or to any person in her or 
my behalf said proceeds of sales except as follows: on Obtober 26, 
1914,1 was paid by check of said co-partnership firm of Lewis John¬ 
son & Company, $4,477.80, of which $4,295 was the proceeds of said 
sale of said 50 shares of the preferred capital stock of said j Washing¬ 
ton- Railway and Electric Company in my name, less $12.50 broker¬ 
age or commission on said sale at the rate of twenty-five cents per 
share sold, which was the customary and usual brokerage qr commis¬ 
sion charged by said firm in making sales, and $92.80 interest 

12 at the rate of 5% per annum on said proceeds of sale from the 
1st day of September, 1914, beyond which time no payments 

had been made to me or to said National Marine Bank of Baltimore 
on account of dividends on said last mentioned lot of 50 shares of said 
-stock, and which payment also included $95 interest collected by said 
co-partnership firm on said bonds of said Cosmos and Metropolitan 
Clubs; and on November 13, 1914, I was paid as agent for my said 
wife $2,000 by check drawn in the name of said co-partnership firm 
on account of the indebtedness due my said wife and a result of the 
said as aforesaid of said lot of 330 shares of the preferred capital 
stock of said Washington Railway and Electric Company and said 
25 shares of said Washington Gas Light Company stock j owned by 
my said wife and sold by said co-partnership firm as aforesaid. On 
October 26, 1914, the said Henry delivered to me the said bonds of 
said Metropolitan Club and said Cosmos Club which had not been re¬ 
deemed or paid during my absence. On November 16, T914, the 
said Woodruff and said Henry as individuals and as co-partners were 
adjudged bankrupts. 

Thereafter I made and caused to be made an examination of the 
books and records of said co-partnership firm which were in the 
hands first of the receivers in bankruptcy and afterwards and now are 
in the hands of the trustees in bankruptcy of said firm, and also of 
the stock transfer books of the companies issuing said several shares 
of stock for the purpose of ascertaining when and under what cir¬ 
cumstances and at what prices said 25 shares of the capital stock of 
the Washington Gas Light Company and said 330 shares of 

13 the preferred capital stock of the said Washington Railway 
and Electric Company as aforesaid had been sold or disposed 

of by said co-partnership firm and as a result of said examination, I 
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aver the facts to be as follows:—Said certificate No. 29028 for 25 
shares of the capital stock of the Washington Gas Light Company was 
delivered by said co-partnership firm on October 16, 1913, to a cus¬ 
tomer of said firm, namely, one G. W. Weber, as shown by his receipt 
therefor to said firm bearing said last mentioned date, as part of a lot 
of 151 shares of said last mentioned stock which was deliverable by 
said firm to said Weber owing to transactions that he had had with 
said firm. The market value of said stock of said Washington Gas 
Light Company on said October 16, 1913, was $84 per share and ac¬ 
cordingly said 25 shares were of the then market value of $2,100. 

Said certificates Nos. C-4942 for 50 shares, C-7284 for 20 shares, 
C-73S4 for 30 shares. C-9505 for 25 shares. C-9510 for 25 shares, 
C-9511 for 25 shares and C-9537 for 25 shares, or a total of 200 shares 
of the preferred capital stock of said Washington Railway and Elec¬ 
tric Company were surrendered by said co-partnership firm of Lewis 
Johnson & Company on November 13, 1913, to said Washington 
Railway and Electric Company for cancellation and they were can¬ 
celled and new certificates issued in lieu thereof in the name of said 
co-partnership firm of Lewis Johnson & Companv on said last men¬ 
tioned date as follows: C-10840, C-10841, C-10842, C-10843, C-10844, 
C-10845, C-10S46 and C-10847. Of said new certificates, Nos. C-10- 
840. C-10841, C-10842 and C-10843 calling for 100 shares were sold 
on November 14,1913, by said co-partnership firm to William 
14 B. Hibbs at and for the price of $88 per share or a total of 
$8,800; said certificates Nos. C-10844 and C-10845 calling for 
50 shares were sold by said co-partnership firm on November 14, 
1913, to said William B. Hibbs for $88.50 a share or a total of 
$4,425. Said certificate No. C-10846 calling for 25 shares was sold 
on November 21, 1913, by said co-partnership firm of Lewis John¬ 
son and Company to William B. Hibbs for $87 a share or a total of 
$2,175.00. Said certificate No. C-10847 calling for 25 shares was 
surrendered to said Washington Railway and Electric Company by 
said co-partnership firm on December 19, 1913, and in lieu thereof 
two certificates, namely, C-10958 for 15 shares and C-10959 for 10 
shares were issued, said certificate for 15 shares to said co-partnership 
firm of Lewis Johnson & Company and said certificate for 10 shares 
to one A. Rhett Stuart to whom said 10 shares was delivered on De¬ 
cember 22, 1913, by said co-partnership firm of Lewis Johnson and 
Company in settlement of a claim he had against said firm for ten 
shares of said last mentioned stock which said firm had been carrying 
for him. The market value of said last mentioned ten shares of 
stock on December 22,1913, was $87 a share or a total of $870. Said 
certificate No. C-10958 for 15 shares was sold by said co-partnership 
firm of Lewis Johnson & Company on May 15, 1914, to William B. 
Hibbs at and for the price of $84.50 per share or a total of $1,267.50 
and the proceeds thereof were credited to the account of one Mrs. A. 
B. Doyle who was then a customer of said co-partnership firm of 
Lewis Johnson & Company and to whom they owed the money so 
credited. Said certificates Nos. C-9823 for 25 shares and C-9824 for 
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5 shares, or a total of 30 shares, were surrendered by said co- 

15 partnership firm of Lewis Johnson and Company to said 

Washington Railway and Electric Company for cancellation 

on December 5,1913, and there were issued in lieu thereof certificates 
Nos. 010916 calling for 15 shares and 010917 and 010918, calling 
together for fifteen shares, and on December 8, 1913, said certificates 
010917 and 010918 were sold by said co-partnership firm of Lewis 
Johnson & Company to Sanford N. Whitewell at and for the price of 
$87 per share or a total of $1,305 and on December 9, 1913, said cer¬ 
tificate No. 10916 for 15 shares were sold by said co-partnership firm 
of Lewis Johnson and Company to Henry Pfister at and for the price 
of $87 per share or a total of $1,305. Said certificate No. C-9822 for 
25 shares were sold by said co-partnership firm of Lewis Johnson & 
Company to said William B. Hibbs & Company on the 9th day of 
May, 1914, at and for the price of $84 per share or a total of $2,- 
100.00. Said certificate Ro. C-4943 for 20 shares was sold bv said 
co-partnership firm on May 6, 1914, to said W. B. Hibbs at and for 
the price of $83% per share or $1,677.50, and said certificate No. 
C-9821 for 25 shares was sold by said co-partnership firm on May 11, 
1914, to W. J. Flather at and for the price of $84 per share or a total 
of $2,100.00. Said certificate No. C-4875 for 10 shares and certificate 
No. C-4944 for 20 shares are still in the name of my said wife, 
Eleanor A. Chatard. Said certificate No. C-4875 was conyerted by 
said co-partnership firm of Lewis Johnson & Company to it^ own use 
as early as May 9, 1913. when the market value of said shares-was 
$91,50 per share, when the said firm pledged said last mentioned cer¬ 
tificate with other securities with Riggs National Bank in substitu¬ 
tion for other security deposited as collateral to secure a 

16 _ loan made said firm by said Riggs National Bank of $245,800. 

On said last mentioned date, May 9, 1913, said certificate No. 
C-4944 was converted to the use of said co-partnership firm when it 
deposited said last mentioned certificate with said Riggs National 
Bank together with other securities as collateral to secure the pay¬ 
ment of a loan of $9,000 made to said firm from said bank. Both 
of said loans were subsequently repaid and said last two mentioned 
certificates Nos. C-4875 and C-4944 were deposited together with other 
securities to secure other loans made by said co-partnership firm 
from other banks, all of which loans were repaid, until July |16, 1914, 
when both of said last mentioned certificates were deposited! with the 
National Savings and Trust Company together with other securities 
to secure the repayment of a loan of $53,000 made by said National 
Savings and Trust Company to said co-partnership firm of 
Lewis Johnson & Company. On said July 16, 1914, the market 
value of said last mentioned 30 shares of stock was $88 per share or 
a total value of said 30 shares of $2640. Said last mentioned two 
certificates for 30 shares are still in the possession of said last men¬ 
tioned National Savings and Trust Company and said loan by it will 
have to be repaid before said certificates will be by it released. The 
present market value of said 30 shares is $82 per share or $2,460, 
and my said wife will have to pay at least $2,000 to said National 
Savings and Trust Company in order to redeem said 30 shares. 

2—3071a 
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The result of the dealings aforesaid of said co-partnership firm 
of Lewis Johnson & Company with the said shares of stock belonging 
to my said wife was as follows: 

The said firm sold the said 25 shares of the capital stock 

17 of the said Washington Gas Light Company and 285 shares 
, of the said preferred capital stock of the said Washington 

Kailway and Electric Company, prior to May 13, 1914, and received 
therefor either in cash or by credits on the accounts of its customers 
other than mv said wife, the sum of $26,875.50; on Mav 15,1914, the 
said firm sold 15 of said shares of the preferred capital stock of the 
said Washington Railway and Electric Company for $1,267.50 in 
cash; and said 30 shares of the said preferred capital stock of the said 
Washington Railway & Electric Company, which is still in the name 
of my said wife, the said firm converted and used as its own, prior to 
May 13, 1914. and thereafter pledged them as aforesaid with the said 
National Savings & Trust Company, as its own, and has made it im¬ 
possible for my said wife to recover said last mentioned 30 shares of 
stock, except upon payment by her of her proportionate share of said 
loan, which payment would amount to at least $2,000 as aforesaid. 

Affiant further avers that at no time between October 17, 1914, 
when as aforesaid affiant and his wife returned to said City of Wash¬ 
ington. and the date when said Henry and said Woodruff as individ¬ 
uals and as co-partners trading as Lewis Johnson & Company were 
adjudged bankrupts, which was on November 16, 1914, as aforesaid, 
had they, either as individuals or as co-partners, on hand, or subject 
to their order, the proceeds of the sales as aforesaid of said shares of 
stock which had belonged to affiant’s wife, or an amount of money 
equal to said proceeds, or nearly equal thereto, nor between said dates 
had they, or either of them, on hand, or subject to their order, similar 
shares of stock to those which had belonged to affiant’s wife 

18 and which they and defendant Meams had sold as aforesaid 
during the absence of affiant and his wife abroad as aforesaid; 

nor between said dates did said Henry or Woodruff, or either of them, 
have sufficient property of any kind whatsoever which they or either 
of them could have sold or converted into an amount of cash suffi¬ 
cient to pay the claim of affiant’s wife against them because of the 
said sale of her said shares of stock as aforesaid. Affiant has caused 
an examination to be made of the books and records of said co-part¬ 
nership firm of Lewis Johnson & Company to ascertain what cash, or 
equivalent of cash, or shares of stock similar to said shares of stock 
of affiant's wife, it had on hand between October 15, 1914, and No¬ 
vember 16, 1914. which said books and records are now in the cus¬ 
tody of the trustees in bankruptcy of said Henry and Woodruff, and 
as a result of said examination avers the following to be a true and 
accurate statement of the daily balances of said co-partnership firm 
with, and unsecured overdrafts upon, the banks named, for said 
period, which were the cJnly banks with which the said co-partnership 
firm did business, or with which it had accounts during said period; 
of what purported to be the daily cash balances of said co-partnership 
firm for said period as shown by the cash settlement book of said 
firm and what items constituted said alleged cash balances; and of 
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shares of capital stock of said Washington Gas Light Company and 
preferred stock of said Washington Railway and Electric Company, 
in the possession or control of said co-partnership. 


Daily Balances of Lewis Johnson & Company with the Following 
Banks for the Period from October 15. 1914. to A ovember 

19 16, 1914. 

District National Bank. 


1914. 


Credit. 


October 15. 

16. 

17. 

19. 

20 . 
21 . 
22 . 

23. 

24. 
26. 
27. 

29. 

30. 

31. 

November 2. 

3. 

4. 

5. 

6 . 
7. 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 


$3,000.59 

1,293.54 

3,543.69 


2,014.38 
3,656.92 
4,505.36 
2,750.91 
3,778.65 
3,023.94 
4,502.63 

197.53 

751.77 


Riggs National Bank. 


1914. 


Credit 


October 15. 

16. 

17. 

19. 

20 . 
21 . 
22 . 
23 . 


$56.20 
56.20 
56.20 
56.20 
56.20 
56.20 


Overdrawn 


$347.33 

I 

1,698.81 
3.365.20 
954.94 
5,223.67 
4,992.98 
6,982.15 
11,628.15 
11,620.85 

12.123.34 

12.123.34 

j ' 


1,604.68 


1.657.43 
11,657.43 

1.657.43 


Overdrawn. 


$443.80 
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24. 

56.20 


26. 

3,107.51 


27. 

1,432.06 


29. 

32.06 


30. 

458.76 


31. 

58.76 

Novem her 

2 

58.76 


3.’ 

58.76 


4. 

58.76 


5. 

58.76 


6. 

58.76 


i . 

58.76 


9. 

58.76 


10. 

58.76 


11. 

30.83 


12. 

142.34 


13. 

17.34 


14. 

17.34 


15. 

17.34 

20 


First National Bank of New York. 

1914. 


Overdrawn. 

October 

15. 

\ 


16. 

$3,763.49 


17. 

3,763.49 


19. 

3,167.64 


20. 

2,567.54 


21. 

2,567.54 


22. 

4,069.09 


23. 

3,969.09 


24. 

3,969.09 


26. 

4,909.09 


27. 

5,907.64 


29. 

5,907.64 


30. 

5,907.64 


31. 

5,907.64 

November 

2 

5,907.64 


3.' 

2,407.64 


4. 

2,107.64 


5. 

2,107.64 


6. 

2,107.64 


7. 

2,086.14 


9. 

1,980.49 

1,980.49 


10. 

1,980.49 


11. 

1,980.49 


12. 

1,680.49 


13. 

1,590.49 


14. 

1,590.49 


15. 

1,590.49 


t 
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Brown Bros. & Company of New York. 


1914. 


Overdrawn. 

October 

15. 

$6,035.65 


16. 

6,085.90 


17. 

6,412.10 


19. 

6,512.47 


20. 

6,512.47 


21. 

6,512.47 


22. 

6,512.47 


23. 

6,587.85 


24. 

6,788.85 


26. 

6,788.85 


27. 

7,467.23 


29. 

7,467.23 


30. 

7,464.23 


31. 

7,464.23 

November 

2. 

7,464.23 


3. 

7,664.71 


4. 

7,664.71 


5. 

7,664.71 


6. 

7,664.71 


7. 

7,664.71 


9. 

7,872.66 


10. 

7,872.66 


11. 

7,872.66 


12. 

7,800.66 


13. 

7,800.66 


14. 

7,800.66 


15. 

7,800.66 

21 


American National Bank. 
• 

1914. 


Credit 

October 

15. 

$222.22 


16. 

222.22 


17. 

222.22 


19. 

222.22 


20. 

222.22 


21. 

222.22 


22. 

222.22 


23. 

222.22 


24. 

222.22 


26. 

222.22 


27. 

222.22 


29. 

222.22 


30. 

222.22 


31. 

222.22 

November 2. 

132.22 


3. 

132.22 
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4. 

132.22 

5. 

132.22 

6. 

132.22 

7. 

132.22 

9. 

132.22 

10. 

132.22 

11. 

132.22 

12. 

132.22 

13. 

132.22 

14. 

132.22 

15. 

132.22 


American Security & Trust Company. 


1914. 


Credit. 

October 

15. 

$47.74 


16. 

47.74 


17. 

47.74 


19. 

47.74 


20. 

47.74 


21. 

47.74 


22. 

47.74 


23. 

47.74 


24. 

47.74 


26. 

47.74 


27. 

47.74 


29. 

47.74 


30. 

47.74 


31. 

47.74 

November 

2. 

47.74 


3. 

47.74 


4. 

47.74 


5. 

47.74 


6. 

47.74 


7. 

47.74 


9. 

47.74 


10. 

47.74 


11. 

47.74 


12. 

47.74 


13. 

47.74 


14. 

47.74 


15. 

47.74 

22 


Commercial National 

1914. 


Credit 

October 

15. 

$40.79 


16. 

40.79 


17. 

40.79 


19. 

40.79 
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21. 40.79 

22. 40.79 

23. 40.79 

24. 40.79 

26. 40.79 

27. 40.79 

29! 40.79 

30. 40.79 

31. 40.79 

November 2. 40.79 

3 40.79 

4 ' 40.79 

5 ' 40.79 

6' 40.79 

7 40.79 

9'. 40.79 

10. 40.79 

11 40.79 

12 40.79 

13 40.79 

14 40.79 

15'. 40.79 

Continental Trust Company. 

1914. Credit. 

October 15. $30. 

16. 30. 

17. 30. 

19. 30. 

20. 30. 

21. 30. 

22. 30. 

23. 30. 

24. 30. 

26. 30. 

27. 30. 

29. 30. 

30. 30. 

31. 30. 

November 2. 30. 

3. 30. 

4 30. 

5. 30. 

6. 30. 

7. 30. 

9. 30. 

10. 30. 

11. 30. 

12. 30. 
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1914. 

October 


November 


13. 

30. 

14. 

30. 

15. 

30. 


Federal National 


Credit. 

15. 

$39.80 

16. 

39.80 

17. 

39.80 

19. 

39.80 

20. 

39.80 

21. 

39.80 

22. 

39.80 

23. 

39.80 

24. 

39.80 

26. 

39.80 

27. 

39.80 

29. 

39.80 

30. 

39.80 

31. 

39.80 

2. 

39.80 

3. 

39.80 

4. 

39.80 

5. 

39.80 

6. 

39.80 

i. 

39.80 

9. 

39.80 

10. 

39.80 

11. 

39.80 

12. 

39.80 

13. 

39.80 

14. 

39.80 

15. 

39.80 


Bank. 


National Park Bank of New York. 


1914. Credit 

October 15. $73.75 

16. 73.75 

17. 48.55 

19. 48.55 

20. 48.55 

21. 38.55 

22. 38.55 

23. 38.55 

24. 38.55 

26. 38.55 

27. 36.45 

29. 36.45 

30. 36.45 


31. 


Overdrawn. 


$439.63 
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November 

2. 

4.65 1 


3. 

4.65 


4. 

4.65 


5. 

4.65 


6. 

4.65 


7. 

4.65 


9. 

4.65 


10. 

2.65 


11. 



12. 

l 


13. 

i 

■ • i 

i 


14. 

1; 

f 

15. 

• • i 

! 
i 

1 

24 


i 

Munsey Trust Company. 

i 

1914. 


• 

Credit 

i 

October 

15. 

i 


16. 

$40.33 


17. 

40.33 


19. 

40.33 


20. 

40.33 


21. 

40.33 


22. 

40.33 


23. 

40.33 


24. 

40.33 1 


26. 

40.33 


27. 

40.33 


29. 

40.33 


30. 

40.33 


31. 

40.33 

November 

2. 

40.33 


3. 

40.33 


4. 

40.33 


5. 

40.33 


6. 

40.33 


7. 

40.33 


9. 

40.33 


10. 

40.33 


11. 

40.33 


12. 

40.33 


13. 

40.33 


14. 

40.33 


15. 

40.33 



Munroe & Company of Paris. 

1914. 


Credit 

October 

15. 

$20.49 


16. 

20.49 


17. 

20.49 

L - .. .. 

3—3071a 

i 
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19. 

20 . 
21 . 
22 . 

23. 

24. 
26. 
27. 

29. 

30. 

31. 

November 2. 

3. 

4. 

5. 

6 . 
i. 

9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 


20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 

20.49 


25 


Brown Shipley & Company. 


1914 . 

October 


November 2 


15. 

Overdrawn. 

$599.95 

16. 

599.95 

17. 

599.95 

19. 

599.95 

20. 

599.95 

21. 

599.95 

22. 

599.95 

23. 

599.95 

24. 

599.95 

26. 

599.95 

27. 

599.95 

29. 

599.95 

30. 

599.95 

31. 

599.95 

9 

599.95 

3. 

599.95 

4. 

599.95 

5. 

599.95 

6. 

599.95 

7. 

599.95 

9. 

599.95 

10. 

599.95 

11. 

599.95 
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12. 

599.95 

13. 

599.95 

14. 

599.95 

15. 

599.95 


Daily Cash Balance of the Paying Teller of Lewis Johnson & Com- 
pany for the Period from October 15, 1914, to November 16, 1914. 
as Shown by His Cash Settlement Book. 


1914. 

Oct. 15. 
16. 
17. 

19. 

20 . 
21 . 
22 . 

23. 

24. 
26. 

27. 

28. 

29. 

30. 

31. 

Nov. 2. 

3. 

4. 

5. 
• 6 . 

7. 

26 


$55,940.24 

57,089.57 

55.265.55 
55,830.99 
55,823.05 

56.309.51 

55.925.63 

56.172.23 

56.173.51 
57,512.06 
52,883.20 

52.813.56 

52.702.64 

54.537.23 
54,174.68 
57,677.03 
55,941.03 
55,934.50 
57,522.92 
60,416.14 
61,072.42 


Nov. 9. $57,525.08 

10. 58,685.98 

11. 60,888.04 

12. 51,918.27 

13. 52,794.34 

14. 55,875.10 

15. 55,875.10 

These last named alleged daily balances were made up of currency, 
specie, checks and various items listed as cash, among which the fol¬ 
lowing were carried as cash for the entire period between October 15, 
and November 16, 1915. 


Checks paid for the account of W. A. Mearns.$32,873.04 

Checks paid for the account of B. Woodruff. j 1,869.83 

Checks paid for the account of H. D. Cooke. 37.50 

Note of E. E. Jordan due Jan. 9,1914. 3,552.50 
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Note of M. T. Lee due October 6, 1914, and unpaid- 500.00 

Note of F. L. Poindexter due March 5, 1914. 172.17 

Note of H. C. Gahn due April 3, 1914. 27.12 

Charge for payment on New York Stock Exchange Seat 

bought in June, 1914.... 12,000. 

Charge for payment to Mayor & Council of Rockville. 

Md.—Bond deposit.. 250. 


Total.$51,281.16 


The books of account of said co-partnership show that on every 
day between October 15, 1914. and November 16, 1914, there was 
due from said co-partnership to persons who had deposited money 
with said firm and subject to withdrawal bv check, upwards of 
$75,000. 

Shares of Stock. 

The only shares of stock of the Washington Gas Light Company 
which the said Lewis Johnson & Company owned, or which 

27 it carried on its books, or in which it had any interest, l>etween 
October 15. 1914. and November 16, 1914, as shown by the 

books of account of said co-partnership firm, were 25 shares which 
said firm had deposited together with other securities with the 
American National Bank of Washington, D. C. to secure a personal 
or individual loan made by said bank to said firm and which re¬ 
mained on deposit with said bank during said period to secure the 
payment of said loan. The books of account of said Lewis Johnson 
& Company also show that between October 15 and November 16. 
1914. said co-partnership was carrying fifty-four shares of the pre¬ 
ferred stock of said Washington Railway and Electric Company, but 
that said shares of stock had been hypothecated, and remained 
hypothecated during said period together with other securities, with 
the Riggs National Bank, National Savings and Trust Company, 
Franklin National Bank and American National Bank to secure per¬ 
sonal or individual loans made by said banks to said firm. 

I never agreed, nor did my said wife ever agree with said co-part¬ 
nership firm, or any member of it, that it or they, or any of them, 
should have the right to hypothecate said shares of stock or any of 
them, or the right to sell said shares of stock or any of them except for 
our account and benefit as aforesaid, nor did either of us have any 
knowledge of the sale of anv of said shares of stock until our re- 
turn from abroad as aforesaid, or any knowledge of the hypothecation 
of said thirtv shares of stock as aforesaid until long after November 
16, 1914. 

At no time did my said wife or I ever agree with said co-partner¬ 
ship firm, or any member of it, or with said Mearns, said 

28 Henry or said Woodruff either as partners or as individuals to 
leave any of the proceeds of sales of said stocks on deposit with 

said firm or any individual member thereof, or any co-partnership 
firm which succeeded or which claims to have succeeded to its busi- 
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ness, in a checking account or otherwise, nor did either ;Of us ever 
have or contemplate having a checking or banking account with said 
co-partnership firm, or any member of it, or any co-partnership firm 
succeeding to its business. Neither my said wife nor I had any 
knowledge or notice until October 18, 1914, the day after we returned 
to the said City of Washington as aforesaid from abroad that said 
William A. Mearns had severed his co-partnership relations with 
said J. William Henry and said Benjamin Woodruff; nor! did either 
of us have anv knowledge or notice of the terms of any agreement 
whereby they'dissolved or attempted to dissolve their partnership 
until long after November 16, 1914, on which said last pnentioned 
date the said Henry and said Woodruff were as aforesaid adjudged 
bankrupts as individuals and as co-partners. Prior to said November 
16, 1914, the only knowledge or notice that my wife or I had that 
said Mearns had during our absence in Europe as aforesaid severed 
or attempted to sever his said co-partnership relations with said 
Henry and Woodruff was derived from a chance remark made to me 
by said Henrv on said October 18, 1914, which remark was to the 
effect and only to the effect that said Mearns was no longer a member 
of the firm of Lewis Johnson & Company. Since our said return on 
October 17,1914. neither my wife nor T has had any communication 
whatsoever written or oral with said Mearns upon any subject what¬ 
soever, nor has either of us had any conversation: respecting 
29 him with said TTenrv or said Woodruff other thanj that above 
set forth, nor has either of us made any agreement with, or 
given any promise to said Mearns, Henry or Woodruff,! or any or 
either of them to release or discharge said Mearns from his liability 
to mv said wife by reason of the transactions aforesaid; nor has 
either of us made a'nv agreement with or promise to said Henry and 
Woodruff, or either of them to accept their liability or the liability of 
either of them in the place and stead of the liability of said Mearns. 
Henry and Woodruff to my wife growing out of the transactions 
aforesaid; nor has either of us done any act or made any statement 
indicating an intention to so release said'Mearns; nor has said Mearns 
ever rendered to me or to my wife any account of the sale, disposition 
or transfer of the said several shares of stock so entrusted as aforesaid 
to him and his said co-partners for sale as aforesaid. | 

By reason of the premises mv said wife claims to be dije her from 
said Mearns the sum of $29,839.20 with interest from November 13, 
1914. exclusive of all setoffs and just grounds of defense. j 


THOMAS M. CHATARD. 

Subscribed and sworn to before me this 19th day of June, A. D. 

1916 [seal.1 KATHERINE C. FISHER. 

Notary Public in and for Baltimore County. Maryland. 
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30 Pleas. 

Filed June 3. 1916. 

******* 

The defendant. William A. Mearns. for pleas to the declaration and 
to each count thereof, says: 

1. That he did not undertake or promise in manner and form as in 
said declaration alleged. 

2. That he does not owe the said sum of money claimed in said 
declaration, or anv part thereof. 

WALTER C. CLEPHANE, 

Attorney for Defendant. 


Substituted Affidavit of Defense. 

Filed December 8, 1916. 

******* 

District of Columbia, To wit: 

William A. Meams being duly sworn, deposes and says in answer 
to the substituted affidavit of merits filed on behalf of the plaintiff: 

That he is the defendant named in the declaration and affidavit 
of merits filed on behalf of the plaintiff in the above entitled cause. 
He admits that he was formerly a member of the firm of Lewis 
Johnson & Company, which was a co-partnership consisting of J. 
William Henry, Benjamin Woodruff and himself. Affiant retired 
from said firm on the 13th day of May, 1914, and has not been con¬ 
nected therewith nor has he kept up with or had detailed 
31 knowledge of the business and affairs of said firm, or the busi¬ 
ness and affairs of its successor, since his said retirement; 
and he has been unable, after diligent inquiry, to ascertain all the 
facts connected with the transaction constituting the basis of plain¬ 
tiff’s suit. For this reason he is unable to state whether her said 
claim is in any part valid against the successor to the firm of which 
defendant was a member prior to the 13th day of May, 1914, and he 
cannot reply in detail to all of the allegations made in the affidavit 
filed on behalf of the plaintiff herein. He denies however that he is 
indebted to the plaintiff in any sum of money whatsoever; and all of 
the facts recited in this affidavit he expects to be able to prove at any 
trial of the above entitled cause. 

Affiant admits that prior to his retirement from said firm, certain 
securities, the description of which he is unable at this time to state, 
but which he believes to be the securities referred to in the substi¬ 
tuted affidavit of merits filed on behalf of the plaintiff in this case, 
were delivered by the plaintiff to J. William Henry, who at that time 
was one of the members of the said firm of Lewis Johnson & Com¬ 
pany. Upon information and belief derived from the said Henry, 
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affiant says that said securities were not delivered to the said firm to 
sell at the most favorable market price or prices obtainable. On the 
contrary affiant says on information and belief derived from the. said 
Henry, that such securities as were delivered by the said plaintiff 
as aforesaid, were delivered to the said Henry- with discretion in him 
as to whether said stock should or should not be sold, and that at the 
time said securities were delivered, the said plaintiff had 
32 signed and she delivered contemporaneously with such secu¬ 
rities as were delivered, a power of attorney authorizing the 
said Henry to sell, hypothecate or dispose of said securities in any 
manner, and for any purpose to assign and transfer the. same, with 
absolute discretion in the said Henry as to whether said securities 
should or should not be sold. 

Inasmuch as affiant had severed his connection with the firm of 
Lewis Johnson & Company on the 13th day of May. 1914, he was not 
a member of said firm at any time during the month of October. 
1914, during which month the plaintiff claims a statement of ac¬ 
count was rendered her concerning the transactions regarding said 
securities with said firm of Lewis Johnson & Company. Affiant says 
that neither he nor any person authorized by him so to do, has ren¬ 
dered any statement of account to the said plaintiff or anyone acting 
on her behalf, or purporting so to act. Affiant says however upon 
information derived from the said Henry, that if the said plaintiff 
had demanded in October, 1914, the payment to her of any amount 
which might then have been due to her by the firm of Lewis Johnson 
& Company, or by this affiant by virtue of his former association with 
the persons’then composing the firm then known as Lewis Johnson 
& Company, the financial arrangements of said firm were such that 
whatever moneys might have been due her could havje been and 
would have been paid to her by the persons then composing the said 
firm of Lewis Johnson & Company. And affiant invites the atten¬ 
tion of this Honorable Court to the fact as recited in plaintiff’s sub¬ 
stituted affidavit of merits, that the amount then claimed by plain¬ 
tiff’s husband to be due to him, to wit, the sum of $4,477.80. 
33 was actuallv paid to him; and to the further facts that on 
November 13, 1914, the said plaintiff received the sum of 
$2 000.00 from the persons then composing the firm of Lewis John¬ 
son & Companv, and that in October, 1914, as appears by plaintiff’s 
affidavit of merits, the bonds of the Metropolitan Club and the Cosmos 
Club belonging to plaintiff’s husband, were delivered to him upon de- 

mand. . „ , . . , 

Affiant further says that at the time of his retirement from the 

firm of Lewis Johnson & Company in May, 1914, as aforesaid, it was 
agreed between affiant and his partners, which partners were subse¬ 
quently members of the successor firm of Lewis Johnson & Company, 
that said successor firm would give notice of affiant’s said retirement 
to each individual customer of the firm; that affiant’s, name was 
omitted thereafter, or from about that time, from the stationary used 
bv said successor firm, although prior thereto affiant s name had ap¬ 
peared on the letterheads of the old firm; that affiant s retirement was 
on or about the 14th day of May, 1914, announced on the stock ex- 




24 


WILLIAM A. MEARNS VS. ELEANOR A. CHATARD. 


changes of Washington and New York by said successor firm, and 
on the last named date and later, notice of said retirement was pub¬ 
lished in at least three of the newspapers of Washington of general 
circulation in the District of Columbia, and in certain New York 
newspapers, one or more of which papers affiant believes were read 
by the plaintiff, and affiant's retirement from said firm l>ecame on and 
after the said 14th day of May, 1914. generally known to the public, 
together with the fact that the business of the old firm of Lewis John¬ 
son & Company, its deposits and its liabilities had been taken over 
and assumed by the said successor firm. 

34 Affiant further says that immediately after plaintiff’s re¬ 
turn to this country on or about the 17th day of October, 1914, 

if not before that date, plaintiff had notice of the retirement as afore¬ 
said by affiant from said firm. Plaintiff with notice of said retire¬ 
ment as aforesaid, requested of the said successor firm a statement of 
her account with the firm of Lewis Johnson & Company, and upon 
information and belief derived from the said Henry, affiant says that 
such a statement of account was furnished to said plaintiff on or 
about the 26th day of October. 1914, although affiant knew noth¬ 
ing whatsoever about said statement, had never seen the same and 
had never authorized anyone to make up any such statement, and 
never knew* until the institution of suit by the plaintiff against him, 
what balance had been stated therein as being due to the plaintiff. 

Affiant further says that immediately upon receipt of such state¬ 
ment of account, on or about the 26th day of October, 1914, as afore¬ 
said, Thomas M. Chatard, the husband and agent of the plaintiff, 
with knowledge of the retirement of said affiant from the firm of 
Lewis Johnson & Company, and that affiant was no longer connected 
with the firm then doing business under the firm name of Lewis 
Johnson & Company, asked the said J. William Henry what he had 
better do with the balance shown on said account to be due to the 
plaintiff. Thereupon the said Henry made a proposition to the said 
Chatard, acting as agent for his said wife as aforesaid, to the effect 
that if the said plaintiff would keep said money on deposit with the 
said successor firm of Lewis Johnson & Company, the said successor 
firm, while such money should remain on deposit as aforesaid, 

35 would pay her interest thereupon at the rate of 5% per an¬ 
num from and after thefirst dayof September, 1914, and if the 

said husband, would keep the money due him as shown on said state¬ 
ment of account, on deposit with said successor firm, it would also 
pay him interest upon the balance due to the said Thomas M. Cha¬ 
tard at the rate of 5% per annum, from the same date. The said 
Thomas M. Chatard, acting as agent for his said wife as aforesaid, 
then inquired at another banking institution in the City of Washing- 
tion what had better be done with said balance, and was there in¬ 
formed that it was then a bad time to invest money, and that it would 
be wisest to keep said sums on deposit with said successor firm of 
Lewis Johnson & Company, drawing interest as aforesaid. The said 
Thomas M. Chatard however had immediate use for the balance due 
to him personally, and decided to withdraw the amount due to him 
personally, and so informed the said Henry, and was promptly paid 
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said amount by said successor firm, but he then and there agreed to 
keep the amount due his said wife on deposit as aforesaid, with said 
successor firm of Lewis Johnson & Company drawing interest at 5% 
per annum as aforesaid, which said arrangement was acquiesced in 
by the said Henry on behalf of said successor firm, on or about the 
26th day of October, 1914. 

Affiant further says upon information and belief derived from the 
said Henry and from his knowledge of the banking customs of the 
firm of Lewis Johnson & Company before his retirement therefrom, 
that sums on deposit with said successor firm did not ordinarily draw 
interest and that the amounts due to the said plaintiff and to the 
said Thomas M. Chatard, had not drawn interest up to Sep- 

36 tember 1, 1914, and would not have drawn any interest since 
that time had the special arrangement hereinabove last re¬ 
ferred to not been made. 

Affiant further says that had the said plaintiff or anyone on her be¬ 
half at that time made demand for whatever balance might have been 
due to her. it would have been then and there paid to her. 

Affiant further says upon information derived from the said 
Henry that after the said arrangement had been majle, the said 
Thomas M. Chatard, as agent for his said wife, was approached by a 
party who desired to have him invest $2,000.00 in bonds of a com¬ 
pany then brought to the attention of the said Chatard. The said 
Chatard believing such an investment would be a desirable one, im- 
mediatelv went to said Henrv and told him that he wiould like to 
withdraw the sum of $2,000.00 from said account in the name of his 
wife as aforesaid, in order to purchase said bonds, and asked the 
said Henry to let him have $2,000.00 from whatever balance might 
be due to the plaintiff as aforesaid; and the said Henryjon or about 
the 13th day of November, 1914, paid the said sum of $2,000.00, as 
requested as aforesaid, charging the same to the account of the plain¬ 
tiff, and retained the balance in the interest-drawing account as 
aforesaid. 

Affiant denies on information and belief that the said plaintiff 
either personally or through any agent or attorney, evet demanded, 
prior to the bankruptcy of said Woodruff and Henry arid their said 
firm, any further sums of money from the firm of Lewis Johnson & 
Company, or any of its members, as the firm of Lewis Johnson & 
Company was constituted either before or after affiant’s retirement 
therefrom. 

37 Affiant further says that under the uniform cojirse of deal¬ 
ing between the firm of Lewis Johnson & Company as consti¬ 
tuted at the time he was a member thereof, and its customers, the said 
firm always charged, with the knowledge of its customers, a commis¬ 
sion of one-fourth of one per cent upon the moneys derived from the 
sale of securities; and he believes and alleges that knowledge of this 
custom was at the time the said plaintiff left her securities with said 
firm, brought to her attention and that she acquiesced in such custom 
and agreed to allow r said firm the commissions uniformly charged in 
such transactions as aforesaid. And affiant has not been able to as- 

4—3071a 






26 


WILLIAM A. MEARNS VS. ELEANOR A. CHATARD. 


certain from plaintiff’s declaration, bill of particulars or affidavits, 
how the sum of $28,934.57 claimed by her is made up, except upon 
the theor,' of an account stated by said successor firm, or that any 
commission has been allowed in computing said sum so claimed. 

And affiant further says that after the said Henry and Woodruff 
and the firm of Lewis Johnson & Company of which they were then 
members had been declared bankrupt, the said plaintiff proved in 
the bankruptcy proceedings as against the said bankrupt firm, a 
claim in the sum of $29,839.70, with interest at 6% per annum from 
November 13,1914, for the proceeds of sale of stock, which is a differ¬ 
ent amount from that now claimed in this suit upon what purports 
to be the same claim; and in her said proof of claim filed in bank¬ 
ruptcy as aforesaid she makes no offer to return the amount paid to 
her as recited in her affidavit of merits in this case. 

And affiant says that he does not owe the plaintiff the amount 
claimed bv her, nor anv part thereof. 

(Signed) * WILLIAM A. MEARNS. 

38 Subscribed and sworn to before me this 21st day of June 

1916. 

(Signed) F. A. COLFORD, 

[notarial seal.] Notary Public. 


Motion for Judgment. 

Filed June 6, 1916. 

******* 

Comes now the plaintiff, by her attorneys, and moves the court 
for judgment against the defendant under the 73rd rule of the court 
for want of a sufficient affidavit of defense. 

TUCKER. KENYON & MACFARLAND, 

A ttorneys for Plaintiff. 


Walter C. Clephane, Esq., Attorney for Defendant: 

The foregoing will be for hearing on Friday, June 9th, 1916. 

TUCKER. KENYON & MACFARLAND, 

Attorneys for Plaintiff. 


Service of copies of above motion and notice admitted this 6th 
day of June, 1916. 

WALTER C. CLEPHANE, 


Attorney for Defendant. 
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39 Supreme Court of the District of Columbia. j 

Thursday, January 4th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * | * 

Upon consideration of the motion of plaintiff filed hejrein by her 
attorneys of record, for judgment against the defendant for want of 
a sufficient affidavit of defense, it is ordered that said motion be, and 
the same is hereby granted. Whereupon, the plaintiff by her attor¬ 
ney of record in open court, elects to take judgment in the sum of 
$28,765.00 with interest, instead of the sum of $28,934.57 with in¬ 
terest as claimed in the declaration. Wherefore, it is considered that 
the plaintiff herein recover of the defendant the sum of Twenty-eight 
Thousand, Seven Hundred and Sixty-five Dollars ($28,765.00), with 
interest thereon from the 13th day of November, 1914, together with 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing the defendant by his attorney of record, now 
in open court, notes an appeal to the Court of Appeals; jwhereupon, 
the penalty of a bond for costs, is hereby fixed in the sum of One 
Hundred Dollars. 

Memorandum. 

January 25, 1917.—Appeal bond approved and filed. | 

40 Assignment of Errors. 


Filed January 25. 1917. | 

* * * * * * | * 

The defendant assigns as error that the court erred in giving 

judgment for the plaintiff under the 73d Rule for the following 
among other reasons: 

1. No judgment could be rendered against the defendant upon the 

alleged account stated. ! 

2. This being an action of tort the 73d Rule does not apply. 

3. Assuming it to be an action ex contractu, no judgment can be 
given under the 73d Rule for unliquidated damages. I 

4. The declaration claims one sum and the affidavit claims another. 
5! It is impossible from the facts recited in the substituted affidavit 

of merit to compute as due any such, sum as is claimed either in the 

declaration or substituted affidavit of merit. i 

6. The defendant was completely discharged from liability by the 
new contract made by plaintiff with the remaining partners on or 

about October 26th. 1914. j 

WALTER C. CLEPHANE, 

Attorney for Defendant. 

Service of copy of above admitted this 25th day of January 1917. 

C. C. TUCKER, 

Attfy for PPfff. 
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41 Appellant’s Designation of Record. 

Filed January 25. 1917. 

******* 

The appellant (defendant) hereby designates the following as con¬ 
stituting the record for appeal to the Court of Appeals from the 
judgment entered in the above entitled cause: 

1. Declaration. 

2. Exhibit attached thereto. 

3. Substituted affidavit of merit. 

4. Pleas. 

5. Substituted affidavit of defense. 

6. Motion for judgment under the 73d Rule. 

7. Judgment. 

8. Notice of appeal in open court. 

9. Date of approval and filing of appeal bond. 

10. Assignment of errors. 

11. This designation. 

WALTER C. CLEPHANE, 
Attorney for Defendant ( Appellant ). 

Service of copv of above admitted Jan’v 25, 1917. 

C. C. TUCKER, 

Atify for Pl’t’ff. 


42 Supreme Court of the District of Columbia. 

United States of America, 

.District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 41. 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 59150 at Law, wherein Eleanor 
A Chatard is Plaintiff and William A. Mearns is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of February, 1917. 

[Seal Supreme Court of the District of Columbia. ] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3071. William A. Mearns, appellant, vs. Eleanor A. Chatard. Court 
of Appeals, District of Columbia. Filed Mar. 10, 1917. Henry W. 
Hodges, clerk. 
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In % Court of Appals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1917. 

. I 

No. 3071. 

I 

j 

, WILLIAM A. MEARNS, APPELLANT, 

vs. 

ELEANOR A. CHATARD, APPELLEE. 

I 

J 

BRIEF ON BEHALF OF APPELLANT. 

Statement of Facts. 

This is an appeal from a judgment rendered ip favor of 
the appellee under the 73d rule of the Supreme Court 
of the District of Columbia, the judgment beihg in the 
sum of $28,765 with interest from November 13, 
1914 (Rec., pp. 26, 25). 

The declaration consists of two counts. The first 
count is based upon an account stated and rendered 
to appellee by J. William Henry, a member of the firm 
of Lewis Johnson & Company, bankers of this city, 
made up and delivered to appellee months after Appellant 
had retired from that firm. The second count consists 
of the common counts (Rec., p. 2). 

The judgment corresponds neither with the amount 
claimed in the declaration nor in the affidavit pf merits. 
The declaration claimed $28,934.57 with interest from 
November 13, 1914 (Rec., p. 2). The affidavit of merits 

I 
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claimed $29,839.20 with interest from said date (Rec., 

p. 21). The judgment was for 828,765 with interest from 
said date (Rec., p. 27). 

The facts disclosed by the affidavits of the contending 
parties are as follows: 

On May 2, 1913, J. William Henry, Benjamin Wood¬ 
ruff and the appellant, William A. Mearns, were doing 
business in the city of Washington as stockbrokers, 
under the name of Lewis Johnson & Company (Rec., p. 3). 
On that date appellee delivered to J. William Henry, of 
this firm, certain certificates of stock in the Washington 
Railway & Electric Company and in the Washington 
Gas Light Company belonging to her, as well as certain 
certificates of stock in the Washington Railway & 
Electric Company and certain bonds belonging to her 
husband, the transaction being conducted exclusively 
by appellee $ husband (Rec., pp. 3, 23). These securities 
were delivered to said Henry with discretion in him as 
to whether said stock should or should not be sold, and 
were accompanied by a power of attorney, signed by 
appellee, authorizing Henry “to sell, hypothecate or 
dispose of said securities in any manner, or for any 
purpose to assign and transfer the same, with absolute 
discretion in the said Henry as to whether said securities 
should or should not be sold” (Rec., p. 23). Of course, 
upon the sale an accounting was to be made to appellee. 

At that tjme appellee and her husband were about 
to leave the United States for an extended trip abroad, 
a fact which was known to each member of the firm. 
Appellee and her husband left Washington on May 30, 
1913, and sailed for Europe and did not return until 
October 17, 1914. During that time neither appellee 
nor her husband had any communication with said firm 
or any member thereof, concerning the securities (Rec., 
pp. 4, 5). On May 13, 1914, appellant Mearns severed 
his connection with the firm of Lewis Johnson & Com- 
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pany, and was not a member of that firm at any time 
thereafter (Rec., p. 23). The agreement of dissolution 
provided that the other two members of the firm should 
continue the business in the same firm name $nd take 
over the business and its assets and assume its liabilities. 
The usual newspaper notice was given of this, appellant’s 
retirement was announced on the stock exchanges of 
Washington and New York, appellant’s name was 
thereafter omitted from the stationery of the firip, and his 
retirement became generally known to the public 
(Rec., pp. 23, 24). 

On appellee’s return from Europe with her husband, 
to the city of Washington on October 17, 1914, appellee’s 
husband went to the office of Lewis Johnson & Company 
and requested Henry to deliver to him the certificates 
of stock referred to, and was then informed by Henry 
that during the absence of appellee and her husband 
in Europe the stock had been sold, and Henry tendered 
appellee, through her husband, a statement of account 
(Rec., p. 6). A copy of this statement of account is 
inserted in the record opposite page 2. This statement 
of account showed a balance apparently due appellee of 
$30,934.57, arising from the sale of the stock above 
referred to. It also showed a balance due appellee’s 
husband of $4,477.80, and that the bonds deposited by 
appellee’s husband were still on hand. 

During appellee’s absence in Europe, Hepry had 
deposited in appellee’s bank in Baltimore to the credit of 
herself and her husband respectively, amounts equivalent 
to the quarterly dividends on the stock ancjl to the 
coupons on the bonds above referred to, belonging to 
appellee and her husband respectively. r Ihe statement 
furnished by Henry on appellee’s return showed sales 
of stock from time to time prior to dates of 
deposits of certain of these amounts in appellee’s 
bank (Rec., pp. 5, 2). Mr. Chatard asked Henry why 
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during said absence abroad such deposits had been made 
in Baltimore, although the stock from which some 
of these dividends had been derived had been sold, and 
Henry replied that his firm, after having made said 
sales, had loaned the proceeds thereof in New York to 
such good advantage that they had concluded to pay 
appellee and her husband the equivalent of the dividends 
that would have been received had the stock not been 
sold, which Mr. Chatard, in his affidavit of merits stated 
“would realize for us about 5 per cent on the market 
value on the said shares of stock’'. (Rec., p. 7). When 
Henry made up his statement of account, that statement 
contained (Rec., opposite page 2) an item of interest 
amounting to $735.50. Inasmuch as appellee had not 
been credited with any dividends since June, in comput¬ 
ing this item of interest Henry included the dividends 
due in August and September which had not been 
accounted for to her, and then computed interest from 
September 1st to October 19th (the date of the account), 
at 5 per cent, these several items making up said total 
of $735.50 (Rec., p. 6). 

It will be observed that none of these securities except 
the Washington Railway & Electric Company paid 
dividends at the rate of 5 per cent. The Washington 
Gas Light stock paid only 4-8/10, and the Metropolitan 
and Cosmos Club bonds paid only 4\ per cent (Rec., 
pp. 6, 5). It will also be observed (Rec., p. 7) that 
appellee made no claim whatever against the firm for 
interest after stock had been sold, and expressed some 
surprise that interest should be allowed, and that interest 
was allowed by Henry as a matter of favor only. It is also 
undisputed in the record that sums on deposit with the 
firm of Lewis Johnson & Company did not ordinarily 
draw interest and would not have drawn interest at any 
time had a special arrangement to that effect not been made 
(Rec., p. 25). The interest which was actually allowed 
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on the account to appellee and actually paid to the 
husband as hereinafter recited (see account opposite 
page 2 of record, and page 7 of record) while it happened 
to be 5 per cent on the Washington Railway &j Electric 
stock, was only 4-8/10 on the Gas Company sfock and 
only 4§- per cent on the bonds (Rec., pp. 6, 5). 

Appellee concedes in her affidavit of merits that the 
day after she and her husband returned to the city of 
Washington, she knew that appellant Mearns had 
retired from the firm of Lewis Johnson & (Company 
(Rec., p- 21); and the record shows that she, with notice 
of such retirement, requested of Henry the statement, 
of account above mentioned, which statement was 
furnished by Henry on October 26th (Rec., pj). 6, 25), 
without any knowledge on the part of appellant, who 
had never authorized Henry or any one else to make up 
such statement and never knew until the institution of 
this suit what balance had been stated by ikenry to 
be due appellant (Rec., p. 24). 

It is further shown by the affidavit of defence (which 
must be taken to be true for the purpose of this motion), 
that immediately after the receipt of this statement 
from Henry, appellee’s husband, acting as agent for 
his wife, with knowledge of the retirement of Appellant 
from the firm, asked Henry what had better be done with 
the balance due appellee. Thereupon Henry made a 
proposition to Chatard acting as the agent for appellee 
to the effect that if appellee would keep said money on 
deposit with the firm of Lewis Johnson & Company 
(then composed of Henry and Woodruff and with which 
Mearns was in no manner interested), that firm would 
pay interest upon such deposit at the rate of 5 per cent 
per annum from September 1, 1914, and that if appellee’s 
husband would keep on deposi t with the firm tlfe money 
due him as shown on said statement of account, it would 
also pay him interest upon the balance at the sajme rate. 









Chatard then inquired at another banking institution 
in this city for advice on the subject and and was in- 
• formed that it was then a bad time to invest money and 
that it would, be wiser to keep these sums on deposit, 
drawing interest, in accordance with said proposition. 
Appellee’s husband, however, having immediate use for 
the balance due him personally, decided to withdraw the 
amount due him, so informed Henry, and was promptly 
paid that gmount by Henry. The bonds belonging to him 
were also delivered to him (Rec., p. 7). He then and 
there agreed to keep the amount due his wife on deposit 
with the successor firm of Lewis Johnson & Company, 
drawing interest at 5 per cent per annum (Rec., pp. 
24, 25). 

The record further shows (Rec.,p. 23) that if appellee 
had at that time demanded the payment to h$r of the amount 
due her, the financial arrangements of the firm were such 
that that amount could have been and would have been 
promptly paid to her by the persons then composing the 
firm of Lewis Johnson & Company (Rec., pp. 23, 25), 
as had been the entire amount which was due to appel¬ 
lee’s husband (Rec., pp. 7, 23). 

After this interest-drawing arrangement had been 
made, appellee’s husband was approached by a party 
who desired to have him invest $2,000 in bonds. Chatard 
believing such an investment would be wise, went to 
Henry, told him of the opportunity, and asked if Henry 
would let him have $2,000 from the balance due appel¬ 
lee for that purpose. Henry promptly paid him the 
$2,000 requested, charged the same to appellee’s account 
and retained the balance in the interest drawing account. 
This balance was never demanded prior to the bankruptcy 
of the firm (Rec., p. 25). 

On November 16, 1914, Woodruff and Henry as indi¬ 
viduals and as co-partners were adjudged bankrupts 
(Rec., p. 7). Mr. Mearns has never been adjudged a 
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bankrupt. After this adjudication in bankruptcy, appel¬ 
lee proved in the bankruptcy proceedings as against 
the bankrupt firm., a claim in the sum of $29,839.70, 
which is the exact amount claimed in the affidavit of 
merit in this case with the addition of an iteim of 50 
cents, which claim in the bankruptcy proceedings 
purports to be based upon the same claim set foiith in the 
affidavit of merit. In appellee’s proof of claim filed 
in the bankruptcy court she made no offer to return 
the amount paid to her shortly before the bankruptcy 
proceedings (Rec., p. 26). 

After the adjudication of bankruptcy, appellee caused 
an examination to be made of the records of the bankrupt 
firm for the purpose of ascertaining the facts regarding 
the disposition of the stock. The result of this examina¬ 
tion is set forth on pages 7 to 9 of the record. It appears 
from this examination that all except 30 shares of this 
stock was sold by Henry in accordance with the! instruc¬ 
tions given by appellee. The dates and amounts of these 
sales as disclosed by the books are set forth in tljie record 
at pages 8 and 9. 

In two instances the amounts derived from the sales 
are not disclosed. In lieu thereof the market value of 
25 shares of Gas Company stock sold on October 16,1913, 
is stated, as is also the market value of 10 shares of 
Washington Railway & Electric stock sold on December 
22, 1913, these amounts aggregating $3,370, with which 
appellant is charged. 

Thirty (30) shares of appellee’s stock have not yet been 
sold (Rec., p. 9). Appellee’s examination of the books shows 
that these shares were pledged from time to time; that on 
May 9, 1913, when the value was $91.50 per share, they 
were pledged with other securities with the Riggs Bank 
to secure loans made with said firm in the aggregate sum 
of $254,800.00; that these loans were subsequently 
repaid, and these 30 shares were later deposited on July 
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16, 1914, with the National Savings & Trust Company, 
together with other securities, to secure the repayment 
of a loan of 853,000 made by said company to the firm 
of Lewis Johnson & Company, at which time the market 
value of the shares was 888; that said 30 shares are still 
in possession of the said Trust Company, and that the 
present market value of said shares is 882: and Mr. 
Chatard states in his affidavit of merits that appellee 
will have to pay “at least 82,000” in order to redeem these 
shares. 

The amount claimed in the declaration both on the 
account stated and under the common counts, was based 
entirely upon the account stated by Henry with ap¬ 
pellee showing a balance due appellee of 828,934.57 
(Rec., p. 2). Plaintiff’s original affidavit of merits was 
withdrawn after defendant’s affidavit of defense had 
been filed, and a substituted affidavit of merit filed 
(Rec., p. 3), which attempted to answer averments in 
defendant’s affidavit of defense. To this substituted 
affidavit of merit defendant of course was obliged to 
file a substituted affidavit of defense (Rec., p. 22). 

It was due, doubtless, to the desire to avoid the effect 
of allegations of defendant’s affidavit of defense that the 
substituted affidavit of merit recites at such length 
transactions between appellee and the firm of Lewis 
Johnson & Company. Appellee abandoned in her 
affidavit of merit the theory upon which the declaration 
was framed and claimed an amount greater than the 
declaration, to wit: the sum of 829,839.20, about 8900 
more than was claimed in the declaration (Rec., pp. 21, 
2 ). 

As shown in the assignment of errors (Rec., p. 27) it 
is impossible to compute as due any such sum as is 
claimed in this affidavit; nor is it possible to compute as 
due any such amount as that for which judgment was 
given, to wit, 828,765, a sum differing from that claimed 
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both in the declaration and the affidavit of merit (Rec., 
P- 27). | 

This will appear from a brief review of the figures con¬ 
tained in the affidavit of merit. The following is taken 
from this affidavit (Rec., pp. 8, 9): 

Sold Oct. 16/13 25 shares Gas, market value $2,100.00 
“ Nov. 14/13 100 “ W.R.&E., sold for 8,800.00 

“ Nov. 14/13 50 “ “ “ !“ 4,425.00 

“ Nov. 21/13 25 “ “ “ i“ 2,175.00 

“ Dec. 22/13 10 “ “ mrkt. val. 870.00 

“ May 15/14 15 « “ sold for 1,267.50 

“ Dec. 8/13 15 “ “ “ 1“ 1,305.00 

“ Dec. 9/13 15 “ “ “ i“ 1,305.00 

“ May 9/14 25 “ “ “ |“ 2,100.00 

“ May 6/14 20 “ “ “ j“ 1,677.50 

“ May 11/14 25 “ “ “ j“ 2,100.00 

325 shares | $28,125.00 

The above table does not include the value of the 30 
shares pledged as above recited. Appellee apparently 
desires credit for this and appellant has endeavored to 
work out on several theories from appellee’^ figures, but 
without success, the theory upon which the judgment is 
based. The first table copied below gijves appellee 
credit for the market value of the 30 shares referred to 
at the date of the alleged first conversion. 

Carried from above table.. $28,125 

Add market value of 30 shares alleged 
to have been worth $91.50 on May 
9/13, date of alleged first conver¬ 
sion. ..j... 2,745 

$30,870 

Deduct payment Nov. 13 /14 . j... 2,000 

Balance due.. $28,870 

which corresponds to no amount 
claimed either in declaration or affi¬ 
davit, or allowed in judgment. 
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both in the declaration and the affidavit of meiiit (Rec., 

mm 

This will appear from a brief review of the figures con¬ 
tained in the affidavit of merit. The following is taken 
from this affidavit (Rec., pp. 8, 9): 


Sold Oct. 16/13 25 shares Gas, market value $2,500.09 

W.R.&E., sold for 8,800.00 


CC 

CC 

cc 

CC 

Cl 

cc 

cc 

Cl 

cc 

cc 


Nov. 14/13 

100 

“ W 

Nov. 14/13 

50 

CC 

Nov. 21/13 

25 

ce¬ 

Dec. 22/13 

10 

ll 

May 15/14 

15 

cc 

Dec. 8/13 

15 

» * 

Dec. 9/13 

15 

cc 

May 9/14 

25 

cc 

May 6/14 

20 

cc 

May 11/14 

25 

cc 


325 shares 


cc 

cc 

cc 

cc 

cc 


cc 

cc 


cc 


cc 


4,425.00 
2,175.00 
mrkt. vat 870.00 


sold for 1,267.50 
1,305.00 


CC 


CC 


CC 

cc 

cc 


cc 

cc 


cc 


cc 

cc 


cc 

cc 


cc 

cc 


1,305.00 

2 , 100.00 

1,677.50 

2 , 100.00 


$38,525.00 

The above table does not include the value of the 30 
shares pledged as above recited. Appellee apparently 
desires credit for this and appellant has endeavored to 
work out on several theories from appellee’s figures, but 
without success, the theory upon which the judgment is 
based. The first table copied below gives appellee 
credit for the market value of the 30 shares referred to 
at the date of the alleged first conversion. 

Carried from above table. $28,525 

Add market value of 30 shares alleged 
to have been worth $91.50 on May 
9/13, date of alleged first conver¬ 
sion. 


2,745 


Deduct payment Nov. 13/14. 
Balance due..... 


$31,270 

2,000 


$29,270 


which corresponds to no amount 
claimed either in declaration or affi¬ 
davit, or allowed in judgment. 
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The table immediately following gives appellee credit 
for the value of these shares at the date of the alleged 
second conversion. 


Total carried from first table. $28,525 

Add market value of 30 shares alleged 
to have beeh worth $88 on July 
16/14, date of alleged second con¬ 
version. 2,640 

$31,165 

Deduct payment Nov. 13/14. 2,000 


$29,165 

which corresponds to no amount 
claimed either in declaration, or 
affidavit, or allowed in judgment. 

The next table shows the value of these shares 


at the date suit was filed, as follows: 

Total carried from first table. $28,525 

Add market value of 30 shares at date 
suit was filed—$82. 2,460 

$30,985 

Deduct payment Nov. 13/14. 2,000 


$28,985 

which corresponds to no amount 
claimed either in declaration, or 
affidavit, or allowed in judgment. 

The next table shows the amount which appellee 
claimed to be the approximate amount she will have to 
pay in order to redeem the shares, which is, of course, 
the actual amount of her loss and all that she would be 
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The table immediately following gives appellee credit 

or the value of these shares at the date of the alleged ] 

! 

econd conversion. 

$28,125 


2,640 
$30,765 

Deduct payment Nov. 13/14. 2,000 

____ j 

$28,765 

which is the only method of computa¬ 
tion by which the amount for which 
j udgment was given could be reached. 

The next table shows the value of these shares 


t the date suit was filed, as follows: 

Total carried from first table. $28,125 

Add market value of 30 shares at date 
suit was filed—$82. 2,460 


$30,585 

Deduct payment Nov. 13/14..._. 2,000 


$28,585 

which corresponds to no amount 
claimed either in declaration, or 
affidavit, or allowed in judgment. 


Total carried from first table. 

Add market value of 30 shares alleged 
to have been worth $88 on July 
16/14, date of alleged second con¬ 
version. 


The next table shows the amount which appellee 
claimed to be the approximate amount she will have to 
>ay in order to redeem the shares, which when the 
imount is determined, is, of course, the actual amount 
}f her loss and all that she would be entitled to in an 
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action at law, and is an item of purely unliquidated 


damage. 

Total carried from first table. $28,125 

Add amount required to redeem, as 

shown by affidavit of merit. 2,000 


$30,125 

Deduct payment Nov. 13/14.. 2,000 


$28,125 

which corresponds to no amount 
claimed either in declaration, or 
affidavit or allowed in judgment. 

Appellee has never yet explained either how she 
arrived at the amount claimed in the affidavit of merit 
or the amount for which judgment was awarded. 

It nowhere appears in the affidavit of merit that ap¬ 
pellee ever claimed that she was entitled to any interest 
whatsoever upon the amount on deposit in the hanking 
house of Lewis Johnson & Co., and no such interest is 
claimed in the declaration except from the date of the 
last payment by Henry, and judgment was not given 
for any such interest. 

ASSIGNMENT OF ERRORS. 

The defendant assigns as error that the court erred in 
giving judgment for the plaintiff under the 73d Rule 
for the following, among other reasons: 

1. No judgment could be rendered against the defend¬ 
ant upon the alleged account stated. 

2. This being an action of tort, the 73d Rule does not 

apply. 

3. Assuming it to be an action ex contractu, no judg¬ 
ment can be given under the 73d Rule for unliquidated 
damages. 

4. The declaration claims one sum and the affidavit 
another. 
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■entitled to in an action at law, and is an item of purely 
unliquidated damage. 

Total carried from first table. $28,525 

Add amount required to redeem, as 

shown by affidavit of merit. 2,000 


Deduct payment Nov. 13/14 


$30,525 

2,000 


$28,525 


which corresponds to no amount 
claimed either in declaration, or 
affidavit or allowed in judgment. 


Appellee has never yet explained either How she 
arrived at the amount claimed in the affidavit bf merit 
or the amount for which judgment was awarded. 

It nowhere appears in the affidavit of merit that ap¬ 
pellee ever claimed that she was entitled to any interest 
whatsoever upon the amount on deposit in the hanking 
house of Lewis Johnson & Co. I 

I 

.Assignment of Errors. 

i 

The defendant assigns as error that the court erred in 
giving judgment for the plaintiff under the t3d rule 
for the following, among other reasons: 

1. No judgment could be rendered against the defend¬ 
ant upon the alleged account stated. 

2. This being an action of tort, the 73d Rule does not 
apply. 

3. Assuming it to be an action ex contractu, no judg¬ 
ment can be given under the 73d Rule for unliquidated 
damages. 

4. The declaration claims one sum and the affidavit 
another. 
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5. It is impossible from .the facts recited in the sub¬ 
stituted affidavit of merit to compute as due any such 
sum as is claimed either in the declaration or substituted 
affidavit of merit. 

6. The defendant was completely discharged from 
liability by the new contract made by plaintiff with the 
remaining partners on or about October 26 r 1914. 


ARGUMENT. 

No Judgment Could Be Rendered Against Defendant 
Upon the Alleged Account Stated. 

There can be no recovery in this suit upon the account 
stated by Mr. Henry. This account was stated by him 
five months after the appellant had retired from the 
firm, at a time when appellant knew nothing about the 
business of the new firm which had been formed upon his 
retirement (Rec., pp. 22, 23, 6). It has been held by this 
honorable court that an account stated‘becomes a new 
promise and raises a new cause of action (Gordon vs. 
Frazer, 13 App. D. C., 382). The conflict between the 
decisions in this country upon the subject of the power 
of a continuing partner to bind his retiring partner by 
an account stated is based largely upon whether or not 
the courts take the view that an account stated does or 
does not constitute a new cause of action. In 30 Cyc. 7 
662, the statement is made: 

“The courts are agreed that neither partner 
has implied authority, after a duly notified dis¬ 
solution, to bind his late co-partners by an admis¬ 
sion or representation which subjects them to 
a new obligation. Authority to him to do this 
must be actually conferred by them.” 


I 
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There are a few States which adopt the view stated in 
'Feigley vs. Whitaker, 10 American Reports, 778, and 
Buxton vs. Edwards, 134 Mass., 567, that a stateiment of 
account of the transactions between a partnership and its 
•creditors made after the dissolution of the partnership, 
bv the partner continuing the business, will bind a 
retiring partner. The reasoning of these cases proceeds 
upon the idea that such a statement of account is merely 
incidental to the settlement of firm affairs and does not 
constitute a new cause of action. But the courts inclining 
to this view admit that such a doctrine is contrary to 
that established by the majority of the cases. j 

The majority view is well illustrated by the utterance 
of the New York Court in deciding the case of Hart vs. 
Woodruff, 24 Hun, 510, in this language: 

“During continuance of a copartnership, each 
member of the firm, within the scope oHhe partner¬ 
ship, is deemed the authorized agent of all his asso¬ 
ciates, but this presumed agency ceases, for most 
purposes, with the termination of the partnership, 
and only continues for such purposes as are neces¬ 
sary in winding up the business of the association. 
After dissolution there is no power to iriake new 
promises or contracts or admissions in the name 
of the firm, even though they do not increase 
the prior obligation of the partners.j . • • 

There is no reason why his acknowledgment of 
an account should bind his copartners any more 
than his giving a promissory note in the name of 
the firm, or any other act.” 

After reviewing the authorities on the subject, the 
court says: 

“The foregoing examination shows that neither 
on principle nor authority was the party who 
stated this account authorized to involve the 
defendant Whitaker thereby.” 
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To the same effect are: 

Woodworth vs. Downer, 13 Vt., 522, 37 Am. 

Dee., 611. 

Hensley ?;s. Bagdad Sash Fact. Co., 1 Tex. 

App. Civ. Cas., 718. 

Dowzelot vs. Rawlings, 58 Mo., 75. 

Iron Co. vs. Cohen, 113 III. App., 30. 

Bower vs. Douglass, 25 Ga., 714. 

Brewsters. Hardeman, Dud. (Ga.), 138. 

In the case of Hackley vs. Patrick, 3 Johns, 536, it 
was said by the court that: 

“After a dissolution of the partnership the 
power of one party to bind the others wholly 
ceases. There is no reason why his acknowledg¬ 
ment of an account should bind his copartners 
any more than his giving a promissory note, in 
the name of the firm, or any ether act.” 

The Supreme Court of the United States in the leading 
case of Bell vs. Morrison, 1 Peters, 351, 7 L. Ed., 174, 
quoting the language just recited from the case of Hack- 
ley vs. Patrick supra, says: 

“If this doctrine be well founded, as we think 
it is, it furnishes a strong ground to question 
the efficacy of an acknowledgment to bind the 
partnership for any purpose. If it does not 
establish the existence of a debt against the 
partnership, why should it be evidence, against 
it at all?” 

And again the Supreme Court says in the same case 
on page 370: 

“By the general law of partnership, the act of 
each partner, during the continuance of the 
partnership and within the scope of its objects, 
binds all the others. It is considered the act 
of each and of all, resulting from a general and 
mutual delegation of authority. Each partner 
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may, therefore, bind the partnership by his con¬ 
tracts in the partnership business, but; he can 
not bind it by any contracts beyond those limits. 
A dissolution, however, puts an end to the 
authority. By the force of its terms it operates 
as a revocation of all power to create hew con¬ 
tracts; and the right of partners as such can 
extend no further than to settle the partnership 
concerns already existing, and to distribute the 
remaining funds. Even this right may be 
qualified, and restrained, by the express delega¬ 
tion of the whole authority to one of the partners.” 

The case of Bell vs. Morrison, supra, involved the appli¬ 
cation of the statute of limitations. In this case the 
distinction was drawn between the effect of a new promise 
by one of several debtors made before the statute had 
run, and one made afterwards. The court held that a 
promise made by one of several joint debtors after the 
statute had barred the remedy constituted a Pew cause 
of action, and that it was therefore out of the power.of 
one of these debtors after the statute had barred the 
remedy to revive the cause of action against the others. 

The distinction between the effect of a new promise to 
keep alive a claim not yet barred by the statute of limita¬ 
tions, and an account stated by a continuing partner, 
was hinted at in the case of Woodworth vs. Downer, 13 
Vt., 522, 37 Am. Dec., 611: j 

“It is undoubtedly true that even after the 
dissolution of a partnership, the acts an4 admis¬ 
sions of one of the partners, in regard to the 
partnership liabilities are, to some extent, binding 
upon all the partners. Such admissions of one part¬ 
ner are, undoubtedly, evidence to go to the jury 
in a joint action against all the partners. It is 
upon this ground that such admissions have 
been considered sufficient to take a case out of 
the operation of the statute of limitations. 
Joslyn vs. Smith, ante 353. 

8057—3 
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“But it has always been considered, that after 
the dissolution of a partnership, one of the part¬ 
ners had no implied authority to impose new 
obligations upon the firm, or to vary the form or 
character of those already existing. Hence it 
was held in the case of Torrey .vs. Baxter, ante 
452, where one of the partners assumed to give 
the partnership note for a pre-existing partner¬ 
ship debt, that the note was merely void, and 
the creditor might sue, and recover, upon his 
original demand. The same reason, precisely, 
will forbid that one of the partners should be 
allowed to state a partnership account, so as to 
bind the firm, unless some authority be given him 
for that purpose, as was done in the case of 
Averill vs. Lyman, 14 Pick., 346. One of the 
partners has implied authority to pay the part¬ 
nership debts; but not to state accounts on their 
behalf, or to execute notes. Such is the well 
established rule in Westminister Hall and in the 
American States.” 

The same distinction was suggested by this court in 
the case of Flannery vs. Maine Red Granite Company, 
3 App. D. C., 395, in which this court, while holding 
that the acknowledgment of indebtedness by a partner 
after the dissolution of his firm, made before the statute 
had run, would bind the other members, strongly pointed 
out the distinction between such a case and an acknowl¬ 
edgment made after the statute had run, which would 
constitute a new cause of action. 

It is perfectly plain, therefore, that there can be no 
recovery under the first count, and if any recovery can 
be had at all it must be purely upon the common counts. 
It is noticeable, however, that the first count is the only 
one which makes any claim that appellee was ever entitled 
to interest upon the balance in the hands of Lewis Johnson 
& Company. The substituted affidavit of merit filed 
by appellee in support of the common counts entirely 



17 


abandons the theory that there could be any recovery 
upon an account stated, and claims an amount entirely 
different from that claimed in the first count based upon 
the account stated by Mr. Henry. As has been shownin 
the statement of facts, upon no theory suggested by 
anything in the affidavit of merit does it appear that 
appellee has claimed interest upon the fund in the hands 
of Lewis Johnson & Company. She claimed in her 
affidavit of merit $29,839.70 (Rec., p. 27), an I amount 
about $900 more than was claimed in the declaration. 
The judgment recites that when called upon to determine 
for how much she desired a recovery, “the plaintiff 
by her attorney of record in open court, elects to take 
judgment in the sum of $28,765 with interest, instead of 
the sum of $28,934.57 with interest as claimed in the 
declaration” (Rec., p. 27). She deliberately elected to 
take $169.50 less than she claimed upon the theory ol 
account stated, and $174.70 less than she claimed in her 

affidavit of merit (Rec., pp. 26, 27). J 

^s shown by the tables set forth in the statement of 
factSsthis brief, appellee is evidently not now claiming 
that sheKentitled to the market value of the 30 shares 
hypothecate&Nit the dates of the alleged conversions or 
at the time thesbil was brought, because the judgment 
which she elected tbstake was less than this would 
amount to at any of thed^s mentioned in theiaffidavit. 
The only theory then which mu^t have been in dppellee s 
mind at the time the judgment >a§taken was that she 
was entitled to recover the sum whibh^she would have 
to pay in order to redeem these shares. bCJie judgment 
taken, however, while less than any of the amounts for 
which it'would have been taken upon the other theory 
was y -$240 more than the amount which would have be>io 

(iffe upon the theory last suggested. 

The peculiar significance of the amount of this ju g- 
ment for the purpose of this part of the brief lies in the 
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fact that no interest whatsoever is comprehended in the 
judgment , except from the date of the $2,000 payment to 
appellee (Ree., p. 2), thus entirely negativing the theory 
that the new contract which will be next alluded to, by 
which appellee was to receive interest, did not constitute 
a new arrangement between the parties. 

Appellant Was Discharged from Liability by the New 
Contract Made With the Continuing Partners in 
October, 1914. 

This is the substantial defense to appellee’s claim under 
the common counts. In order that it may be completely 
understood, allusion should be made to the situation 
of the parties in October, 1914. Appellee had requested 
appellant’s firm to sell the securities if in the discretion 
of Henrv thev should be sold; otherwise not. She 
delivered to Henry a power of attorney, authorizing 
him to sell, hypothecate or dispose of these securities 
in any manner and for any purpose to assign and transfer 
the same (Rec., p. 23). All of appellee’s securities had 
been sold in accordance with the agreement except 
thirty shares which had been hypothecated in exact 
accordance with the power of attorney. The firm was 
liable for the proceeds of the sale and for the return of 
the securities hypothecated, or in lieu thereof, for any 
amount which appellee might have to pay in order to 
redeem them. This was the sole and only liability 
to which the firm was exposed. It was never contem¬ 
plated that settlement should be made with appellee 
until she requested it. She had departed for Europe 
(Rec., p. 4) and during her absence had no communica¬ 
tion with the firm or any member of it (Rec., p. 5), and 
so far as the record discloses the firm had no knowledge 
of her whereabouts. There was, therefore, no liability 
for the payment of any interest until demand should be 
made either for the return of the securities or for the 
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money to which appellee was entitled. Until that 
demand was made interest did not commence tb run. 
The interest which Henry agreed to allow was a purely 
voluntary act on his part, made by reason of no sug¬ 
gestion from appellee and very much to appellee’s 
surprise (Rec., p. 7), and this suggestion was made with¬ 
out any knowledge whatsoever on the part of appellant, 
months after appellant had retired (Rec., p. 24), | Such 
accounts did not ordinarily draw interest and this interest' 
would not have been allowed in the absence of Special 
arrangement (Rec., p. 25). 

In brief the situation was this: appellee had an account 
with the firm of Lewis Johnson & Company, cf which 
appellant had formerly been a member. With knowl¬ 
edge that he had withdrawn, and that the business was 
being carried on by the continuing partners (Rec.^ p. 24) 
appellee was aware that the continuing members of the 
firm had in their custody and were ready and willing to 
pay to her (Rec., p. 25) a sum of money which ordinarily 
did not draw interest but upon a portion of which Henry, 
without the knowledge of appellant, voluntarily agreed to 
pay her dividends equivalent to interest at the rate of 
5 per cent on some of the money and 4-8/10 on the balance 
(Rec., p. 6). Knowing that appellant had retired she was 
ready to withdraw the money, and could have witljidrawn 
it at that time (Rec., pp. 24, 25). Although she knew 
of appellant’s retirement she was loath to withdraw it 
and asked Henry what she had better do with it. Henry 
then made the proposition that if the money shoul ■ be 
allowed to remain on deposit the continuing members 
of the partnership would pay 5 per cent interest. Appel¬ 
lee accepted this proposition, made no demand for pay¬ 
ment (Rec., p. 25), and kept the balance with the con¬ 
tinuing partners under the new arrangement. Her 
husband, having use for his money, declined the proposi¬ 
tion, and his money and securities were promptly paid 

' i 
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over to him (Rec., p. 7). Subsequently, appellee herself 
having use for $2,000 of her money, made request for it, 
and it was promptly paid over to her (Rec., pp. 25, 7)„ 
No demand was ever made for the balance until after 
Woodruff and Henry and their firm went into bank¬ 
ruptcy (Rec., p. 25). 

The simple question then is this: Did this new ar¬ 
rangement made upon consideration of the payment of 
5 per cent interest, constitute such a new contract as ta 
discharge the appellant Mearns from his liability which 
up to that time had existed? It must be observed that 
if the firm of Lewis Johnson & Company was then in 
failing circumstances, the new arrangement was a dis¬ 
tinct disadyantge to Mr. Mearns; because had it not 
been entered into appellee would have received all her 
money befqre the bankruptcy (Rec., p. 25), and Mr. 
Mearns could not now be sued for it. On the other 
hand, there was a distinct advantage to appellee in that 
she was to receive 5 per cent interest on her money, no 
part of which interest she had been legally entitled to up 
to that time, and which, to the extent of the money 
derived from the sale of the Washington Gas Light Com¬ 
pany bonds, was a higher rate of interest than Henry had 
voluntary promised to pay her (Rec.,-p. 6). The subject of 
the effect of such a contract as this upon the release of a re¬ 
tiring partner is probably more fully and satisfactorily 
discussed in a note to the case of Dean & Co. vs. Collins, 
108 N. W., 242, as the same is found reported in 9 L. R. 
A. (N. S.), 120, than anywhere else. The note is so 
complete that its study is most enlightening. 

The principal case to which the note is appended de¬ 
cides that as between the partners, the one assuming the 
debts becomes the principal and the retiring partner 
the surety. The case held, however, that this doctrine 
did not apply in favor of a creditor who did not consent to 
this arrangement; but the court admitted that upon this 
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proposition the authorities were divided. The r.ote de¬ 
ferred to discusses the various authorities pro akd con. 
This note makes the statement which it finds tb be in 
accord with the majority of the decisions in these words: 

“A retiring partner is not discharged from 
liability to a firm creditor, therefore, by any 
agreement between partners for the paynjent of 
the debts of the firm by one or more of them, 
unless the creditor has assented thereto, and 
agreed to look to the other members of tlje firm 
for payment of his debt” (page 77k 

i 

'The note proceeds to say: 

“And in such case no indulgence granted by a 
creditor to the paying partner, wh : ch falls short 
of an agreement, express or implied, to take him 
as a debtor and discharge the other debtor, can 
place them in the situation of principal and 
surety, so as to discharge the retiring palrtner^ 
(page 78). 

In discussing the requisites of the agreement referred 
to in the last paragraph, the author of the note says when 

dealing with the question of consideration for the agree- 

| 

ment: 

“Any advantage gained by a creditor by an 
assumption by a continuing partner of the part¬ 
nership debts, or any prejudice suffered by the 
retiring partner, constitutes a legal consideration 
for a promise by the creditor to release the 
retiring partner.” 

I 

In the case at bar it has been shown that both of these 
elements are present. 

One of the cases cited by the author of the, note as 
announcing the rule just above quoted is JohnSon vs. 
Emerick, 70 Mich. 215, 38 N. W., 223. In that case the 
court says: 

.“This consideration need not be a money 
consideration. It may be the obtaining of an 




additional security, better terms of payment, 
negotiable securities which the creditor may use 
in his business, or any other benefit; or it may be 
the loss of some right or disadvantage.suffered 
by the surety through the act of the creditor.” 

The same doctrine is found announced in the case 
of Harris vs. Lindsay, 4 Wash. Cir. Ct., 98; Fed. Cas., 
6,123. 

On page 88 of 9 L. R. A. (N. S.) the author of the 
note above referred to continues: 

“c. Application of principal and surety rule 
as to creditors. 


1. Generally. 

“The rule, apparently based upon Oakley vs. 
Pashellsr, 4 Clark & F., 207, 10 Bligh, N. R., 
548, and which seems to be sustained by the 
weight of authority in England, and which is 
sustained by authorities entitled to high respect 
in America, and which seems to be there growing 
in favor, is that, when a firm is dissolved, and 
one of the partners takes the assets and assumes 
the liabilities, the other partner thereafter occupies 
the position of a surety, not only as between the 
partners themselves, but as to all others who 
have had dealings with the firm to whom notice 
of the new contract has been brought. United 
States Nat. Bank vs. Underwood, 2. App. Div., 
342, 37 N. Y. Supp., 838; Millerd vs. Thom, 
56 N. Y., 402, 15 Abb. Pr. N. S., 371; Reed vs. 
Ashe, 18 App. Div., 501, 46 N. Y. Supp., 126; 
Filippini vs. Stead, 4 Misc., 405, 23 N. Y. Supp., 
1061; Preston vs. Garrard, 120 Ga., 689, 102 Am. 
St. Rep., 124, 48 S. E., 118; Wiley vs. Temple, 85 
Ill. App., 69; Smith vs. Shelden, 35 Mich., 42, 24 
Am. Rep., 529; Porter vs. Baxter, 71 Minn., 195, 
73 N. W., 844; Barber vs. Gillson, 18 Nev., 89, 1 
Pac., 452; Campbell vs. Floyd, 153 Pa., 84, 25 Atl. 
1033; Rouse vs. Bradford Bkg. Co., [1894] A. C. 
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586; Maingay vs. Lewis, Ir. Rep. 5 C. L., 229, 
Reversing Ir. Rep., 3 C. L., 495. I 

“Where this view is taken, a creditor of a 
firm, having knowledge of a relation between 
the partners by which one assumes to pay all the 
liabilities of the firm, is bound to respect it; 
and any dealing with the partner so assuming 
to pay the debts must be had with due regard 
to the rights of the others as sureties, pr they 
will be discharged. Johnson vs. Emeijick, 70 
Mich., 215, 38 N. W., 223; Smith vs. Shelden and 
Campbell vs. Floyd, supra-, Bailey vs. Griffith, 
40 U. C. Q. B., 418. 

“The retiring partner in such case staiids as a 
surety to the continuing partner with reference 
to the creditor, to the same extent as he is so as 
between himself and his copartner. Colgrove 
vs. Tallman, 2 Lans., 97.” 

j 

Among the cases mentioned by the author of this 
note is that of Filippini vs. Stead, 23 N. Y. Si, 1061, 
4 Misc., 405. As this is generally considered a leading 
case upon this subject, it will bear a more extended 
* reference. 

In that case plaintiff deposited bends with the firm 
of Allen & Stead under an agreement to return them 
on demand. The firm dissolved and the busiriess was 
transferred to Allen who assumed all the obligations of 
the firm and continued the business on his own Recount. 
Plaintiff had due notice of the dissolution and transfer, 
and thereafter delivered to Allen a paper in the following 
words: 

“I have this day received from Harry Allen 

6 certificates, representing 500 shares pach, of 
the ordinary shares of the Scottish Canadian 
Asbestos Co., limited, which are to be held by 
me as a pledge for the loan to Harry Allen of 

7 bonds of $1,000 of the Utah Southern Railroad 
Company, and are to be returned to him upon 
the delivery to me of the last named bon(ls.” 
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The bonds were the same as had been deposited with 
the former firm of Allen & Stead, and they had never 
been removed from Allen’s custody. 

Suit was brought against Stead, the retiring partner, 
based upon Allen’s failure to deliver these bonds, the 
claim being that Stead had not been released from his 
original liability as a member of the firm. The trial 
court directed a verdict for the defendant, and this judg¬ 
ment was affirmed by the Appellate Court, the following 
language appearing in the opinion: 

“The defense is founded upon the familiar 
principle that under such circumstances the 
retired partner becomes a mere surety upon the 
partnership obligation and is entitled to the 
rights of a surety against any creditor of the 
firm who has notice of the dissolution and assump¬ 
tion of the debt by the remaining partner to* the 
extent that, if the creditor enlarges the time 
of payment to such principal debtor or makes any 
new contract with him respecting the obligation, 
the partner who retired is discharged from lia¬ 
bility. Colgrove vs. Tallman, 67 N. Y., 95; 
Millerd vs. Thorn, 56 N. Y., 402; Calvo vs. Davies, 
73 N. Y., 216; Palmer vs. Purdy, 83 N. Y. at page 
147; Dodd vs. Dreyfuss, 17 Hun, 600. . . . 
It was undisputed that notice of the firm’s dis¬ 
solution was duly and timely given to the plain¬ 
tiff, but he seeks to avoid the effect of the 
decisions cited on the ground that the notice of 
dissolution did not inform him that Allen had as¬ 
sumed the existing liabilities of the firm. The 
notice given, inferentially, at least, informed him 
of that fact, for it stated that Stead had retire 1 
from the firm and that Allen was thereafter to 
continue business on his own account. The 
notice was sufficient to put the plaintiff upon 
his inquiry, and charged him with the knowledge 
such inquiries would have revealed. So con¬ 
strued, the notice was ample, and when the plain¬ 
tiff knew of the changed relation between Allen 
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and Stead, he was bound to respect it. Grove 
vs. Garlock, 97 N. Y., 81. It appeared throughout 
the case that in all the transactions thejplaintiff 
regarded Allen (now the defendant) as his friend, 
and on September 13, 1887, he wrote Allen, 
making a claim on him for the bonds. 

. • • • • | 

“The question involved is not whether the 
plaintiff gave such an extension of time to Allen 
as disabled him for a stated period from suing, 
but whether the plaintiff did not, by his new 
arrangement, accept Allen as the principal debtor, 
and discharge Stead, the surety, by operation of 
law.” 

I 

The author of the note in 9 L. R. A., to whiclj allusion 
is made, then proceeds to show the classes of dealings or 
acts with the continuing partner which may release the 
retiring partner, and enumerates them as being: first, 
indulgence or extension of time (page 90); second, 
acceptance of note of assuming partner (page 92); 
third, other dealings between creditor and Assuming 
partner (page 92). 

He concludes this elaborate note which covers 72 
pages of fine print with the following “conclusion”: 

“The right of partners, as between themselves, 
on dissolution, to make arrangements for the 
payment of the partnership debts, by which 
rights are conferred and duties imposed differing 
from those existing in the absence of suchi arrange¬ 
ments, is without question; and such! arrange¬ 
ments, when properly made and based upon a 
proper consideration, are binding as between 
themselves; and the right extends to the as¬ 
sumption by an incoming partner, and by a new 
firm formed by taking in a new partner either 
in the place of a retiring one or otherwise, and to 
an assumpion by a company or individual taking 
over the business or assets of a partnership, as 
well as to the assumption by continuing partners 
upon the retirement of others. 
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“Controversy has arisen, however, on questions 
as to the effect of the assumption on the rights 
and liabilities of the retiring or indemnified 
partners, and as to its effect, and as to what is 
necessary to give it effect, upon the original rights 
of partnership creditors; much of which remains 
unsettled, differences of opinions existing among 
the English, as well as the American, courts. 
It is well settled that a mere assumption between 
partners of partnership debts, or a mere indemni¬ 
fication between partners against such debts, does 
not release the retiring or indemnified partner, 
but leaves him, so far as the creditors are con¬ 
cerned, jointly liable with the other original 
contractors. And it is equally well settled that 
as between the partners themselves, an assump¬ 
tion places the assuming partner in the position of 
the principal debtor, and the retiring or indemnified 
partner in the position of a surety for him, sub¬ 
jecting them to all the duties and obligations, 
and conferring upon them all the rights, inci¬ 
dent to the relation of principal and surety 
including the right of the indemnified partner, 
as surety, to sue for and recover of his principal 
moneys which he has been compelled to pay on 
his account, and to be subrogated, on payment 
to all rights and claims of the creditor against, 
the principal. But here the difference of opinion 
begins. Oakley vs Pasheller, 4 Clark & F., 207, 
10 Bligh, N. R., 548, which is the foundation case 
on this subject, held that on the death of a partner, 
and the assumption by the continuing partner 
and a third person of the partnership debts, the 
representatives of the deceased partner took the 
position of sureties. Some of the subsequent 
English cases, and the courts of a large number 
of the American States, have taken the view that 
this case proceeds on the assumption that the 
creditor accepted the agreement as it was made be¬ 
tween the parties, and, from this point of view, have 
formulated the rule that an assumption of partner¬ 
ship indebtedness in no way affects the liability 
of the retiring or indemnified partner to the 


•creditor, or the rights of the creditor against 
rsuch partner, unless the creditor not only knew 
•of the assumption, but for a good consideration 
Accepted it or assented thereto. In other words, 
the transaction, to affect the rights of the creditor 
and the liability of the retiring or indemnified 
partner, must have consisted of an arrangement 
in which the creditor joined with the assuming 
and the retiring or indemnified partners, amount¬ 
ing to a complete novation by which the loriginal 
indebtedness was satisfied and discharged by the 
substitution in its place of a new indebtedness 
consisting of the promise to pay, by the assuming 
partner or partners; and this must have been 
founded upon a good consideration, running to 
the creditor, consisting, at least, of some benefit or 
advantage derived by him, or of the loss of some 
right or advantage by the retiring or indemnified 
partner. 

“What appeai-s to be a majority of the English 
cases, • however, including nearly if not all the 
later ones, and the courts of a number: of the 
American states whose opinions are entitled to 
the highest respect, have failed to discern any 
element of assent by the creditor in Oakeley vs. 
Pasheller, supra, and founded upon it the rule that, 
■on an assumption of partnership indebtedness, the 
retiring or indemnified partner occupies the 
position of surety, not only as between the 
partners themselves, but as to all others who have 
had dealings with the firm to whom notice of the 
new arrangement has been brought, to the same 
extent as he does as between the partners them¬ 
selves; and that any dealing by a creditor! having 
knowledge of the changed relation with the! assum¬ 
ing partner must be had with due regar4 to the 
rights of the retiring or indemnified partners as 
sureties, or they will be discharged, irrespective 
of the question of the assent of the creditor. And 
some of the courts which have adopted the rule 
that the creditor’s rights can not be affected 
without his consent have qualified it by holding 
that an assumption of partnership debts, brought 
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to the notice of a partnership creditor, imposes 
upon him the duty of acting in good faith and with 
reasonable diligence in the management of secur¬ 
ities placed in his hands for the payment of his 
claim, in the preservation of liens, and in the 
application of payments made; and that a failure 
upon his part to perform these duties, resulting 
in damage to the retiring or indemnified partner, 
might be regarded in a court of equity as a cause 
for releasing him. 7 ’ 

It is not contended in this case that there was any 
agreement for extension of time such as would preclude a 
suit for the money by Mrs. Chatard under the new 
agreement. The claim in this case is based upon a new 
agreement, to which, the surety in this case was not a party. 
Such an agreement founded upon valid consideration 
discharges the retired partner. 

Filippini vs. Stead, 4 Misc., 405, 23 N. Y. 
S., 1061. 

Luddington us. Bell, 77 N. Y. 138, 33 Am. 

Rep., 601. 

There was here a complete novation. It is not neces¬ 
sary to constitute a novation that there should be new 
parties. A novation may just as well be established by 
a new contract between some of the same parties. 

“When a creditor of an old firm validly con¬ 
tracts with the continuing partners, or with a 
firm containing a new member or members, to 
substitute for the obligation of the old firm the 
obligation of such continuing partners or new 
firm, we have a case of novation. While a nova¬ 
tion is not to be inferred from the mere expression 
of the creditor’s assent to an arrangement between 
outgoing and continuing partners that the latter 
shall assume the firm debts, or even by his taking 
a note or other promise of the new firm for the old 
debt, it is not necessary that an express contract 
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for release and substitution be proved \ but the 
contract may be implied from the Creditor’s 
conduct.” 

30 Cyc., 615. 

Of course, there must be a consideration for the con¬ 
tract. What that consideration may consist of has been 
heretofore pointed out. What it actually di^l consist 
of in this case is, first: the advantage to appellee from 
the interest to be received on keeping the account with 
Lewis Johnson & Company; second: a tremendous loss 
to Mr. Mearns by reason of appellee’s failure to withdraw 
the amount due her when she could. 

Even if there had been a legal obligation (and there 
was not) on the part of Lewis Johnson & Company to 
pay appellee after the stocks were sold, the amount of 
the dividends which those stocks had previously drawn, 
still that would not have resulted in a payment of 5 per 
cent to appellee, because the Gas stock only drew 4-8/10 
per cent (Rec., p. 6). 

In Luddington vs. Bell, 77 N. Y., 138,33 Am. Ifcep., 601, 
the court said: 

j 

“The slightest consideration is sufficient to 
support the most onerous obligation (Ohkeley vs. 
Boorman, 20 Wend., 588) . . . nor is it any 

answer to say that the debtor paid nothing that 
he was not bound to pay, if there is a valid 
consideration, for that consideration, however 
small it may be, will operate to discharge the 
obligation.” 

Quantities of cases may be found, such $s Eagle 
Manufacturing Co. vs. Jennings, 40 Am. Rep., 670, and 
Fagg vs. Hambel, 89 Am. Dec., 561, in which the courts 
hold that mere agreements to accept the continuing 
partners in place of the retiring partner will not dis¬ 
charge the latter. But in all of those cases itl appears 
that the new promise gave to the plaintiff nothing that 
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he did not before possess. In the case at bar it is shown 
that the plaintiff did receive a material advantage from 
the new promise. 

As indicating that appellee herself deliberately 
intended to hold the new firm liable on the obligation,, 
the fact that she proved this identical claim in the bank¬ 
ruptcy proceedings against the trustee of the new firm is 
most significant (Rec., p. 26). Under these circum¬ 
stances she is not entitled to recover from appellant. 

Buxton vs. Edwards, 34 Mass., 567. 

Regester vs. Dodge, 19 Blatchford, 79 r 6 Fed., 6. 

In the case last cited it was said: 

“When the dissolution of an old firm has 
occurred and a new firm has agreed to assume 
its liabilities, but slight circumstances are re¬ 
quired to justify finding an intention upon 
the part of the creditor of the old firm, who has 
notice of the dissolution and of the agreement, to 
accept the liability of the new firm in place of the 
old.” 

It makes no difference whether, at the time the new 
contract was entered into by Mr. Henry, he and his then 
partner were insolvent or not. Some one must assume 
the risk of the insolvency and the law imposes this risk 
upon the creditor. 

Hubbard & Gray vs. Petters, 85 S. W., 509, 
37 Tex. Civ. App., 453. 

Cadens vs. Teasdale, 53 Vt., 469, 38 Am. Rep., 697. 

It would be shocking if the jurisprudence of our 
country permitted a creditor of a brokerage firm, from 
which a partner had retired, and who could at once 
withdraw her entire deposit, having knowledge of the 
retirement of such partner, to deliberately make a new 
contract with the remaining members of the firm, to 
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keep her money with them under a different arrange¬ 
ment as to payment of interest, and yet hold liable the 
retiring partner with whom she had deliberately ceased 
to have any contractional relations whatsoever.! 

To the Extent of Thirty Shares Pledged the Claim is for 

Unliquidated Damages. 

Assuming this to be an action ex contractu , no judg¬ 
ment can be given under the 73d rule for unliquidated 
damages. 

It has been heretofore pointed out (pages 9,10, and 11 cf 
this brief) that appellee elected to take judgment for a 
sum which negatived the idea that she was including 
as a part of her claim the market value of the stock 
pledged. Of course she could not claim the; market 
value because appellee expressly gave Henry; a right 
to “hypothecate or dispose of said securities in any 
manner, and for any 'purpose to assign and transfer the 
same” (Rec., p. 23). There was, therefore, no unlawful 
conversion unless he declined to compensate appellee 
upon demand. This never happened (Rec., p. 25). 
Appellee’s only claim, therefore, so far as this block of 30 
shares is concerned, is for the amount which would be 
required to enable her to redeem the stock. All she 
says upon this subject in her affidavit is contained at the 
bottom of page 9 of the record, to the effect that she 
“will have to pay at least $2,000 to said National Savings 
& Trust Company in order to redeem said 30 shares.” 

Appellee herself has not stated exactly how much 
she will have to pay, giving the amount only approx¬ 
imately. Perhaps she may have ascertained independ¬ 
ently that it would require $2,245 to redeem the stock. 
It is upon that assumption only that the judgment in 
this case could be supported (see record, page 27; also 
page 11 of this brief). There is however, nothing in the 
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record to show this, and the amount of her damage is 
clearly not disclosed and is wholly unliquidated. Under 
the decision of this Honorable Court in Deane vs. Echols, 
2 App.; D. C. 522, which has been the law practically 
ever since this court was established, the amount of a 
judgment under the 73d rule can not include a claim 
for unliquidated damages, even though the action be in 
form ex contractu. 


Before concluding, attention is invited to the character 
of the substituted affidavit of merit. It will be observed 
that there was no occasion for the plaintiff in the affidavit 
of merit to refer to the contract entered into with Mr. 
Henry for the payment of interest. She did this, how¬ 
ever, as heretofore explained, because the original 
affidavit of defense set up this contract. In order to 
avoid the effect of this allegation, she, in her substituted 
affidavit of merit denied that such a contract was ever 
made (Rec., pp. 20, 21). For the same reason, plaintiff, 
in her substituted affidavit of merit has denied a number 
of other things appearing in defendant’s original affidavi t 
of defense. It is too well settled to need citation of 
authority, that upon a motion for judgment under the 
73d rule, the averments of defendant’s affidavit, if in 
conflict with those of the plaintiff, must be taken to be 
true. It is also well settled that: 

“If the defendant’s affidavit of defense is 
within the scope of his defensive pleas, and, by 
any fair construction, constitutes a defense to 
the action as stated in the declaration, the 73d 
rule does not apply, and the case must be tried 
in the ordinary course.” 

And that: 

“A plaintiff can not convert his affidavit into 
a pleading, and, by anticipating therein a defense, 
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require the defendant to negative or defend 
against such new matter of claim. To do this 
would be a conversion of the affidavit into plead¬ 
ings, which is clearly not within the contempla¬ 
tion of the 73d rule.” 

Booth vs. Arnold, 27 App. D. C., 287- 
Strauss vs. Hensey, 7 App. D. C., 289, 294; 
36 L. R. A., 92. 


Wherefore appellant prays that the judgment in this 
case may be reversed. 

WALTER C. CLEPHANE, 
ALAN 0. CLEPHANE, 

Attorneys for Appellant. 
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Statement of Facts. 

! 

This is an appeal by the defendant, William A. Mearns, 
from a judgment for the plaintiff, Eleanor A. Cliatard, for 
want of a sufficient affidavit of defense, in an action to recover 
from the defendant, a former partner of the stock-broking 
firm of Lewis Johnson & Company, the amount of the pro¬ 
ceeds of the sale of certain shares of stock and the market 
value of certain other shares, all of the stock having been 
entrusted bv the plaintiff to that firm while the defendant 
was a member of it. The declaration is in two counts: the 
first on an account which was stated by the firm after the 
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retirement of the defendant therefrom, and the second the 
common counts for money had and received by the defendant 
for the use of the plaintiff, etc. The claim of each count of 
the declaration, which was filed May 13th, 1916, is for 
$28,934.57, with interest from November 13th, 1914. The 
claim in the substituted affidavit of merit is for $29,839.20, 
with interest from November 13th, 1914, and the judgment 
appealed from was for $28,765 (which it will be observed is a 
less sum than either that claimed in the declaration or that 
claimed in the affidavit of merit), with interest from Novem¬ 
ber 13th, 1914. 

The affidavit in support of the declaration, which was 
made by Dr. Chatard, the husband and agent of the plaintiff, 
states in substance as follows: 

Mrs. Chatard, in May, 1913, was the owner of the shares 
of stock in question. They consisted of 330 shares of the 
capital stock of the Washington Railway & Electric Co., and 
25 shares of the capital stock of the Washington Gas Light 
Co. Contemplating a trip to Europe, through her husband 
she entrusted the certificates therefor to the firm of Lewis 
Johnson & Company, stock-brokers, then composed of the 
defendant Mearns, J. William Henry, and Benjamin Wood¬ 
ruff, delivering them on May 2d of that year to Mr. Henry 
and a few days later, May 15th, received a firm receipt there¬ 
for (R., p. 4). At the same time Dr. Chatard entrusted to 
the firm certain securities which belonged to him personally, 
but they are not involved in the case, although mentioned 
in the affidavits of both parties. 

On May 29th, the day before she left for Europe, her hus¬ 
band was in the office of the brokers and there had a talk 
with the defendant Mearns, during which both he and Mearns 
spoke of the securities which had been left with the firm (R., 
p. 5). In his affidavit Dr. Chatard says he delivered his wife’s 
stock and his own to the firm with instructions to sell it at the 
most favorable market price and to account to him and her for 
the proceeds (R., p. 5), and that the firm was given no right 
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to sell or hypothecate it except for their account and benefit 
(R., p. 20). Defendant’s affidavit says it was delivered to 
Henry with discretion in him as to whether it should or 
should not be sold, and that at the same time Mrs. Chatard 
gave Henry a power of attorney to sell, hypothecate, or dis¬ 
pose of it in any manner and for any purpose and to assign 
and transfer it (R., p. 23). On May 30th, 1913, e|t. and 
Mrs. Chatard sailed for Europe, where they remained about 
a year and a half, not returning until October 17tbj, 1914 
(R., p. 21). While they w r ere away they had no com¬ 
munication with the firm or any of its members concerning 
the securities, but while absent the firm deposited quarterly 
to the credit of Mrs. Chatard, in the National Marin^ Bank 
of Baltimore, Maryland, sums of money which were Equiva¬ 
lent to the dividends on the shares of stock (R., p. $), the 
remittances to the bank being accompanied by letters of 
transmittal signed by the firm (R., p. 6). The corporate 
dividends on these stocks were then, as they have since been, 
$5 per share per annum on the Washington Railway and 
Electric Company stock (or $412.50 a quarter on her 330 
shares) and $4.80 a share on the Washington Gas Light 
Company stock (or $30 a quarter on her 25 shares) |(R., p. 
6). These dividends were equivalent to more than 5 per 
cent per annum on the market value of the stocks—nearly 6 
per cent, in fact, as will hereinafter appear. 

On the return of the Chatards from Europe, October 17th, 
1914, Dr. Chatard went to the brokers’ office and asked 
Henry, whom he found there, for Mrs. Chatard’s certificates. 
Henry told him that all of the shares had been sold (R., p. 
6). Asked why if the stock had been sold the firm had 
made the deposits of dividends in the Baltimore bank to 
Mrs. Chatard’s credit, Henry replied that his firm after hav¬ 
ing made the sales had loaned the proceeds in New ifork to 
such good advantage that it had concluded to pay Mrs. 
Chatard the equivalent of the dividends that would have 
been received had the stock not been sold, which would 
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realize for her about five per cent on the market value of 
the stock (R., p. 7). Thereupon Dr. Chatard demanded 
the proceeds of the sale and was promised them without de¬ 
lay (R., p. 7). Nine days later, namely, on October 26th, 
1914, Henry delivered to Dr. Chatard an account of the 
sales (R., p. 6), showing a balance due Mrs. Chatard of 
$30,934.57. (See statement inserted between pp. 2 and 3 
of record.) More than two weeks later, namely, on Novem¬ 
ber 13th, 1914, Henry paid Dr. Chatard for his wife $2,000 
on account of this debt (R., p. 7); and three days later, 
namely, on November 16th, 1914, his firm, which then con¬ 
sisted of himself and Benjamin Woodruff only, went into 
bankruptcy. 

On October 18th, 1914, which was the day after the return 
of the Chatards to Washington and while Dr. Chatard was 
in the office of the brokers, Henry made the chance remark 
that the defendant Mearns was no longer a member of the 
firm. This was the only notice or knowledge Dr. Chatard 
or his wife had that Mearns had retired from the firm while 
they were away (R., p. 21), and neither of them had any 
knowledge! or notice of the terms of the dissolution of the 
partnership; nor did either of them ever promise any mem¬ 
ber of the new firm, or Mearns, to release or discharge him 
from liability to her or to accept the liability of the other 
members of the firm in place of the liability of all (R., p. 
21). Mearns has never rendered to either Mrs. Chatard or 
Dr. Chatard any account of the sale or other disposition of 
her stock so entrusted to him and his copartners (R., p. 21). 

After Henry and Woodruff went into bankruptcy Dr. 
Chatard caused to be made an examination of the books and 
records of this brokerage firm and also of the stock transfer 
books of the Washington Railway and Electric Company, 
and the Washington Gas Light Company, as a result of 
which the following state of affairs was disclosed: Just a 
week after he delivered his wife's shares of stock to Lewis 
Johnson & Co. and nearly three weeks before he and his wife 



o 


left for Europe, namely, on May 9th, 1913, the firm of 
which the defendant Mearns was then a member began 
using her shares of stock as its own. On that day it hypothe¬ 
cated 30 shares of her railway stock with the Riggs National 
Bank, together with other securities to secure the payment 
of two debts it owed that bank (R., p. 9). The market value 
of the 30 shares at that time was $91.50 per share or| $2,745 
(R., p. 9). Later these debts were paid and the new firm on 
July 16th, 1914, which was after Mearns had retired from 
the firm (which retirement according to his affidavit of de¬ 
fense occurred on May 13th, 1914 (R., p. 23), rehypothe¬ 
cated these 30 shares with the National Savings and Trust 
Company with other securities, to secure a large debt it owed 
that company. At the time of such rehypothecation the 
market value of the 30 shares was $2,640 (R., p. 9).| All of 
the remaining shares of Mrs. Chatard’s stock (except 15 
shares of the railway stock) were sold by the firm or dis¬ 
posed of to other customers in settlement of accounts with 
them before the defendant Mearns retired from the\firm. 

A more detailed statement of these sales and disposals with 
dates and market values, will be given later, in explanation 
of exactly how the lower court arrived at the amount for 
which it entered the judgment appealed from, th|e items 
being taken from the affidavit of merit. None of them is 
denied or questioned in the affidavit of defense. All of this 
information is based upon the examination made of the 
firm’s books and records, which being in the possession of 
the receivers and trustees in bankruptcy (R., p. 7) were as 
accessible presumably to the appellant as to the appellee. 

The books and records of the bankrupts also disclosed 
that at no time between October 15th, 1914 (which was two 
days before the date of Dr. Chatard’s acquiring knowledge 
by the chance remark of Henry that Mearns had retired 
from the firm) and November 16, 1914, the date it went 
into bankruptcy, did the firm of Lewis Johnson & Cbmpany 
then composed of Henry and Woodruff only, have qn hand 


cash or securities sufficient to pay Mrs. Chatard’s claim. A 
detailed statement of its cash and securities is given (R., 
pp. 11-20). It had accounts with 13 banks and. trust com¬ 
panies. During the period in question, which covers twenty- 
seven davs, in three of such banks its account was over- 
drawn the entire time, in one of them the overdrafts being 
from $1,590 to $5,907 (K., p. 12), in another from $6,- 
035.65 to $7,800.66 (R., p. 13), and in the third, $599.95. 
In eight of such banks during such period its daily balances 
were constant and in small sums, namely, $222.22, $47.74, 
$40.79, $30, $39.80, $73.74, $40.33, and $20.49. In one of 
the two remaining banks during the period in question 
there were daily balances for twelve days, ranging from 
$1,293.54 to $4,505.36, and daily overdrafts for the remain¬ 
ing 15 days, ranging from $347.33 to $12,123.34 (R., p. 
11), while in the other there were daily balances of $56.20 
for six days and overdraft of $443.80 one day and on the 
remaining days balances ranging from $17.34 to $3,107.51 
(R., pp. 11-12). The largest daily balance the firm had 
during this period was $4,505.36 (R., p. 11), which was on 
November 4th, 1914, in the District National Bank, and on 
that day it had credits in other banks aggregating $414.78 
and overdrafts in other banks aggregating $10,372.30. 

The cash settlement book of the firm during such period 
of twenty-seven days showed entries of daily cash balances 
of from $52,702.64 to $61,672.42, but $51,281.16 of these 
alleged cash balances consisted not of cash, but of paid 
checks, notes, and charges for payments made, including a 
check for $32,873.04, which it had paid for the defendant 
Mearns (R., p. 19). On November 4th, 1914, when it had 
its largest cash balance in any bank, namely, $4,505.36, it 
had with its paying teller in actual money or its equivalent 
$4,633.34. Thus, during the period in question, it never 
had on hand in money or its equivalent more than the ag¬ 
gregate of these two sums, namely, $9,138.70, or nearly 
$20,000 less than the plaintiff’s claim. 


The books of account showed that every day during this 
period there was due from the firm to persons who had de¬ 
posited money with it, and subject to withdrawal by check, 
over $75,000, and that the only shares of stock in the Wash¬ 
ington Gas Light Company and the Washington Railway 
and Electric Company owned by the firm were 25 shares of 
the former, which it had hypothecated with the American 
National Bank to secure a firm debt, and 54 shares of the 
latter company, which it had hypothecated with other banks 
and trust companies to secure similar debts (R., p. 20). 

In the affidavit in support of the declaration the pjaintiff’s 
husband states he was paid $2,000 by Henry on November 
13th, 1914 (R., p. 7), on account of plaintiff’s claim, and 
after giving credit for that amount, the claim is made in the 
affidavit against the defendant, based upon the transactions 
disclosed by the examination in question, of $29,839.^0, with 
interest from the date of such payment, November 13th, 
1914 (R., p. 21). This amount differs, of course, from the 
balance shown in the account stated bv Henry, as that ac- 
count was rendered before the payment of the $2,000. In 
that account, too, Henry showed the net amount of the sales, 
after deducting commissions as brokerage. 

The affidavit of defense states that the defendant! retired 
from the firm of Lewis Johnson & Company on May 13th, 
1914, and had no knowledge of and did not authorize the 
subsequent rendition of the statement of account to the 
plaintiff by Henry. He alleges on information derived from 
Henry that if the plaintiff in October, 1914, had demanded 
payment of the debt due her from the firm as then consti¬ 
tuted “the financial arrangements of the said firm were such 
that whatever monevs might have been due her could have 
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been and would have been paid to her by the persons tlien con¬ 
stituting the firm of Lewis Johnson & Company” (R., p. 23), 
but he does not deny the specific allegations of the affidavit 
of merit showing that such firm then did not have on hand 
in money or similar securities sufficient to pay the clajm. He 





s 


states that notice by newspaper advertisements and otherwise 
was given of his retirement from the firm (R., pp. 23-4), and 
was generally known to the public, “together with the fact 
that the business of the old firm of Lewis Johnson & Com¬ 
pany, its deposits and its liabilities, had been taken over and 
assumed by the said successor firm” (R., p. 24). He states 
he believes ' the plaintiff read one or more of the newspapers 
in which the notice of his retirement was published, but not 
that he knows or even believes that in doing so she saw the 
notice in such paper or papers of his retirement (R., p. 24). 
He does not deny in his affidavit the delivery by the plaintiff 
of her securities to the firm while he was a member of it, his 
actual knowledgeof that fact, gained through the conversation 
with Dr. Cliatard at the time; that the firm while he was still 
a member began to convert the securities to its own use by 
hypothecating some of them before the Chatards left for 
Europe; that while he was still a member of it the firm de¬ 
livered some of the securities mentioned to other customers in 
settlement of its accounts with them when their market value 
was as stated, and that it sold all of the remaining securities 
(except the 15 shares of railway stock), while he was still a 
member, to the parties and for the prices named, and con¬ 
verted the proceeds to its own use. lie does not in any re¬ 
spect question the accuracy of the result of the examination 
caused to be made of the firm's books and records by the 
plaintiff, as stated in the affidavit in support of the declara¬ 
tion. He does not deny that the firm, while he was still a 
member and while she was in Europe, concealed from the 
plaintiff the fact that it had hypothecated and sold her securi¬ 
ties for its own use and benefit and deceived her into be¬ 
lieving that such was not the fact by paying to her bank in 
Baltimore periodically sums of money equivalent to the divi¬ 
dends on them, nor does he even say that he had no actual 
knowledge of such concealment and deception. 

He does not deny the specific allegation of the affidavit 
of merit, that the only notice Dr. Chatard or his wife had that- 
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he, Mearns, had retired from the firm was the result of the 
chance remark by Henry to Dr. Chatard on the day of his re¬ 
turn from Europe, October 17th, 1914, that Mearns was no 
longer a member of the firm, nor does he deny the specific 
allegation that neither Dr. Chatard nor the plainjtiff had 
notice or knowledge of the terms of the dissolution of the co¬ 
partnership, and that neither of them ever promise^ Mearns 
or any member of the new firm, to release or discharge 
him from liability to her or to accept the liability of the 
other members of the firm in the place of the liability of 
all; nor does he deny the allegation that he has never ren¬ 
dered either of them any account of the sale or other disposi¬ 
tion of her securities. He does say, however, that j “imme¬ 
diately after plaintiffs return to this country, on or afiout the 
17th day of October, 1917, if not before that date, plaintiff 
had notice of the retirement as aforesaid by affiant from said 
firm” (Rec., p. 24), and that after such notice the plaintiff re¬ 
quested of the successor firm a statement of her account, and 
after receiving it, and after some conversations and Consulta¬ 
tion with Henry, one of its members, and others, as to how 
the plaintiff should invest the balance shown to be |lue, Dr. 
Chatard in behalf of the plaintiff, his wife, “agreedj to keep 
the amount due his wife on deposit, as aforesaid, with paid suc¬ 
cessor firm of Lewis Johnson & Company, drawing interest at 
5 per cent per annum, as aforesaid, which said arrangement 
was acquiesced in by the said Henry on behalf of said suc¬ 
cessor firm on or about the 26th day of October, 19l4 (R., p. 
25). He docs not tell, however, what the old firm had done 
with the cash proceeds of the sale of the plaintiff’s securities, 
or say it had turned them over to the new firm, or explain 
how the new firm could have them on deposit when its bank 
balances at the time in all of its banks negatived any such 
idea; nor does he explain how either of the firms could have 
had on deposit the proceeds of those of the plaintiff’^ securi¬ 
ties which had been hypothecated by it with banks tb secure 
its own debts, and those which had been turned over to its 
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other customers to meet their demands. He further says 
upon information and belief derived from the said Henry 
and from his own knowledge of the banking customs of the 
firm of Lewis Johnson & Company before his retirement 
therefrom, “that sums on deposit with said successor firm did 
not ordinarily draw interest” (Ii., p. 25), but he does not say 
what the custom of either the new or the old firm had been 
with respect to the payment of interest on the proceeds of the 
sale of securities entrusted to them by a customer and secretly 
and fraudulently converted to the firm’s use. And he adds 
that “the amounts due to the said plaintiff and to the said 
Thomas M. Chatard, had not drawn interest up to September 
1st, 1914, and would not have drawn any interest since that 
time, had the special arrangement hereinbefore last referred 
to not been made” (R., p. 25). But he does not deny that 
he and his copartners had paid the plaintiff up to that date 
sums of money equivalent to the dividends on her securities, 
which sums were also equivalent to interest at the rate of 
more than 5 per cent on the proceeds of the sales made by 
them of the securities. 

The defendant in his affidavit adds that had the plaintiff 
at the time made any demand for whatever balance might 
have been due her, it would then and there have been paid 
her; that it was the custom of the firm when he was a mem¬ 
ber to charge a commission on the sale of securities for 
customers, and that he has been unable to ascertain that any 
commission, has been allowed in computing the sum claimed 
by the plaintiff (R., pp. 26-7); and that after the bankruptcy 
of the successor firm the plaintiff proved her claim in the 
bankruptcy proceedings, making no offer to return the 
$2,000 she had received on account (R., p. 26).' 

The court below, on a motion by the plaintiff, entered 
judgment for $28,765 with interest from November 13th, 
1914, against the defendant for want of a sufficient affidavit 
of defense, the judgment reciting that the plaintiff elected 
to take judgment for that sum instead of the sum of $28,- 
934.57 claimed in the declaration (R., p. 27). 
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The appellant, in the statement of facts in his brief (R., 
p. 8), states that it is impossible to compute as due any such 
amount as that for which judgment was given, to wit, $28,- 
765, and undertakes to prove this statement by tabulations 
presenting various theories of the plaintiff’s claim, ip each 
one of which a balance is struck different from the amount 
of the judgment (R., pp. 9-11). A single inadvertent error 
in his figures has produced this confusion in the min d of 
the author of appellee’s brief, and when corrected shows the 
error of his statement and the worthlessness of his various 
tables. In his first table (R., p. 9) is the item “Sold Oct. 
16/13, 25 shares gas, market value $2,500,” and this item 
is carried forward in all of the subsequent tables. The 
amount should be $2,100, instead of $2,500. (See record, 
top of page 8.) 

The court below held that the defendant was not bound 
by the statement of account rendered by Henry aftjer the 
defendant’s retirement from the firm, and that, therefore, 
the plaintiff could not recover under the first count of her 
declaration, which was based on an account stated, bpt that 
she was entitled to judgment under the second count (the 
common counts) and that the uncontradicted statements of 
the affidavit of merit—disregarding the statement of ac¬ 
count—showed the amounts for which she was entitled to 
judgment. 

The items which made up the amount of the judgment 
entered were as follows: 

| 

i 

25 shares of plaintiff’s Washington Gas Light 
stock transferred to G. W. Weber, another 
customer, October 16, 1913; market value.... $2,100.00 

(R., p. 8.) 


8, $00.00 

I 


100 shares of plaintiff’s W, R. & E. Co. stock, 
sold Nov. 14, 1913, by firm to W. B. Hibbs 
for . 

(R., p. 8.) 
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50 shares of plaintiff's W. R. & E. Co. stock, sold 

Nov. 14, 1913, to W. B. Ilibbs for. 

(R., p. 8.) 

25 shares of plaintiffs W. R. & E. Co. stock, sold 

Nov. 21, 1913, to W. B. Hibbs for. 

(R-, P- 8.) 

10 shares of plaintiff's \V. R. & E. Co. stock, de¬ 
livered by firm to A. Rhett Stuart, another 
customer, on December 22, 1913; market 

value . 

(R., p. 8.) 

15 shares of plaintiff's IV. R. & E. Co. stock, sold 
by firm to Sanford N. Whit well, on December 

s; 1913, for. 

(R., p. 9.) 

15 shares of plaintiff's W. R. & E. Co. stock sold 
by firm tb Henry Pfister, on Dec. 9, 1913, for. 
(R., p. 9.)" 

20 shares of plaintiff’s W. R. & E. Co. stock sold 
by firm to W. B. Hibbs, on May G, 1914, for.. 
(R., p. 9.) 

25 shares of plaintiff’s W. R. & E. Co. stock sold 
by firm to W. B. Hibbs, on May 9, 1914, for.. 
(R., p. 9.) 

25 shares of plaintiff’s W. R. & E. Co. stock sold 
by firm to W. J. Flather, May 11, 1914, for.. 
(R., p. 9.) 

15 shares of plaintiff’s W. R. & E. Co. stock sold 
by firm to W. B. Hibbs on May 15, 1914, for. 
(R., p. 9.) 

30 shares of plaintiff’s W. R. & E. Co. stock hy¬ 
pothecated on July 16, 1914, by firm with 
National Savings and Trust Co. to secure its 

own debt; market value.. 

(R., p. 9.) 

Total . 


4,425.00 

2,175.00 

/ 

870.00 

1,305.00 

1,305.00 

1.677.50 
2,100.00 
2,100.00 

1.267.50 

2,640.00 

$30,765.00 








13 


(Total number of Washington Gas Light Co. 
shares, 25; total number of W. It. & E. Co. 
shares, 330.) 

I 

Less payment to plaintiff, Nov. 13, 1914. 2,jDOO.OO 

Amount of judgment. $28,^65.00 

(R., p. 27.) 

• I 

j 

with interest from November 13tli, 1914. 

The court below refused under the circumstances to allow 
the defendant credit for commissions on sales. 

The italicized statement is made in the statement bf facts 
in appellant’s brief (p. 11) that “It nowhere appears; in the 
affidavit of merit that appellee ever claimed that sjie was 
entitled to any interest whatsoever upon the amount on 
deposit in the banking-house of Lewis Johnson & Co.:’ 

The plaintiff during her absence in Europe received from 
the firm periodically sums of money, called by then} “divi¬ 
dends,” equivalent to more than 5 per cent on the jnarket 
value of her securities. These payments were made up to 
September 1st, 1914. The statement of account rendered 
by Henry October 26th, 1914, credited the plaintiff with a 
$30 dividend on the gas stock due August 1st, 19i.4, but 
which had not been paid to the plaintiff; $412.50 tljie divi¬ 
dend on the railway stock due September 1st, 1914, which 
she had not received, and interest at the rate of 5 per cent 
per annum from September 1st, 1914, to October 19tlj, 1914, 
on the principal sum due. The balance, as shown by this 
statement, including unpaid “dividends” and interest, was 
$30,934.57. A payment was made on November 13th, 1914, 
of $2,000, which plaintiff credited on such balance, 4md she 
sued for the balance, $28,934.57, with interest from the date 
of such payment of $2,000. The affidavit of merit Claimed 
a larger principal sum, with interest from November 13th, 
1914. The court below holding, as stated, that the defend¬ 
ant Mearns was not bound by the statement of account, dis¬ 
regarded it and allowed judgment for a smaller sum than 









14 


that claimed in either the declaration or the affidavit of 
merit, basing the amount of the judgment on the items here¬ 
inbefore mentioned, and allowed interest from November 
13th, 1914, the date of the $2,000 payment. The fact, there¬ 
fore, is that plaintiff having received practically the equiva¬ 
lent of interest on the proceeds of the sales of her securities 
to September 1st. 1914, did not claim and could not prop¬ 
erly have claimed interest up to that date, but she did claim 
that interest was due after November 13th, 1914, on which 
date the payment of $2,000 was made to her, and which 
she credited on the principal sum then due. 

There are a number of inaccurate statements in the state¬ 
ment of facts in appellant’s brief—all, no doubt, inad¬ 
vertently made—but to which attention must be invited. 

On page 3 it is stated that during appellee’s absence in 
Europe Henry deposited in her bank in Baltimore amounts 
equivalent to the quarterly dividends on her stock. The 
affidavit of merit states that these payments to the bank were 
made by the firm (R., p. 5), and that the remittances to the 
bank were accompanied by letters of transmittal signed by 
the copartnership firm (R., p. 6). This statement is not 
denied in the affidavit of defense, nor is there any mention 
in it concerning these remittances and who made them. 
All of the remittances, except the last one, made June 22d, 
1914. were made while the defendant Mearns was still a 
member of the firm. 

On page 4 of the appellant’s brief the italicized statement 
is made that appellee “made no claim whatever against the 
firm for interest after stock had been sold and expressed some 
surprise that interest should be allowed, and interest was 
allowed by Henry as a matter of favor only.” As already 
stated, appellee made no claim for interest after the stock 
had been sold, because she had already received its equiva¬ 
lent up to September 1st, 1914, and her claim to interest be¬ 
yond that date was voluntarily recognized. There is nothing 
in either the affidavit of merit or in the affidavit of defense 
indicating in the slightest way that either she or her hus- 
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band ever expressed any surprise that interest was allowed 
her. If there was any surprise evinced by Dr. Chatard, it 
was at the concealment by the defendant and his associates 
of the fact that the plaintiff’s stocks had been sold \!’hile he 
and his wife were abroad, without their being apprised of it, 
and the deception involved in the payments to them of divi¬ 
dends on the stocks after they had been sold (R., p. 7f). And 
there is nothing in either affidavit showing or indicating 
that “interest was allowed by Henry as a matter of favor 
only.” Up to the time of the retirement of the defendant 
from the firm, May 13th, 1914, he and his associate^ volun¬ 
tarily paid the plaintiff the equivalent of interest on the 
proceeds of the sale of her securities which they had made, 
and afterwards Henry did the same thing. This was a 
recognition by them that interest was legally due her—not 
that the allowance of it was a matter of favor only. 

On page 4 of appellant’s brief, in the statement of facts, 
the italicized statement is made, “It is also undisputed in the 
record that sums on deposit with the firm of Lewis Johnson & 
Company did not ordinarily draw interest and wcjuld not 
have drawn interest at any time had a special arrangement to 
that effect not been made (R., p. 25). If by this statement 
it is intended to say that it is undisputed that sums of money 
realized by the firm from the sale of securities entrusted to 
it by a customer, and secretly converted to its own juse and 
benefit, did not ordinarily draw interest and would hot draw 
interest unless a special arrangement to that effect was made, 
it is of course valueless, for a custom which violates the law 
is in no way binding, but it is also, as shown by the record, 
incorrect, because it is alleged by the plaintiff and conceded 
by the defendant that the firm actually paid the plaijntiff the 
equivalent of interest under such circumstances, both before 
and after the defendant’s retirement. This is shown by the 
statement immediately following in appellant’s brief (pp. 
4-5), namely, “The interest which was actually allowed on 
the account to appellee and actually paid to the husband, 
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while it happened to be 5 per cent on the Washington Rail¬ 
way and Electric stock, was only 4 8/11 per cent on the Gas 
Company stock.” 

This last statement, so far as it gives the rate of interest 
paid, is also inaccurate and misleading. The rate of inter¬ 
est—called “dividends”—paid the appellee on her railway 
stock was $5 per share, or $412.50 quarterly on her 330 
shares (R., pp. 5 and 6). This would be 5 per cent on each 
$100 share, but as shown by the sales of shares actually made 
by the firm and the market values of the other shares hy¬ 
pothecated by it and turned over to other customers, as stated 
in the affidavit of merit and not denied in the affidavit of de¬ 
fense, the market value of this stock was only from $83% to 
$91.50 per share (R., pp. 8 and 9), so that the firm in paying 
the amount of the dividends which were equivalent to 
$5 a share, or $412.50 a quarter, on the 330 shares, paid the 
appellee in excess of 5 per cent on the proceeds of those shares 
aetuallv sold bv it and on the market value of those otherwise 
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disposed of. And the same thing is true of the plaintiff’s 25 
shares of Gas Company stock. After turning them over to 
another customer, at a time when the market value was $84 
a share, or $2,100 (R., p. 8), the defendant and his associates 
remitted to her $30 quarterly, which was equivalent to $4.80 
a share (R., pp. 5 and 6). The slightest calculation will 
show that they thus,paid her interest at the rate of 5 7/10 per 
cent per annum on the market value of the stock. 

Lastlv, the statement is made on page 7 of the appel- 
lant’s brief, in the statement of facts, that as a result of the 
examination caused to be made by the appellee of the firm’s 
books and records after the bankruptcy, for the purpose of 
ascertaining the facts regarding the disposition of the stock, 
it appeared “that all except 30 shares of this stock was sold 
by Henry in accordance with the instructions given by ap¬ 
pellee.” It is not shown that the stocks were sold by Henry. 
The averments of the affidavit of merit are that those of the 
shares that were sold were sold by the firm, and those 



hypothecated were hypothecated by the jim, and those turned 
over to other customers were turned over by the firm, and 
there is no denial of these statements in the affidavit of de¬ 
fence and there is no statement in the affidavit of defense 
negativing the presumption that before his retirement from 
the firm the defendant Mearns had full knowledge of its acts 
and transactions. He says in his brief (p. 22) that he re¬ 
tired from said firm on the 13th day of May, 1914 and has 
not been connected therewith, nor has he kept up with or had 
detailed knowledge of the business or affairs of said firm, o 
the business and affairs of its successor since hissaid^retire¬ 
ment.” But, as alleged by plaintiff and conceded by defend¬ 
ant all of the plaintiff’s shares of stock which were sold (ex¬ 
cept 15 shares of railway stock, sold May loth, 1914, for 
$1 287.50) were sold before the defendants retiremen , a 
ah shares turned over to other customers were so disposed oi 
before his retirement, and the 30 shares hypotecate. ^vere 
hypothecated before his retirement and rehypothecated after¬ 
wards. 

ARGUMENT. I 

The three propositions advanced and argued by the ap 
pedant in histeief in support of his appeal do not eonju m 
fn all respects to his six assignments of error, ^ 

he has apparently abandoned and others of which he has at¬ 
tempted to modify in his argument. Clearness‘ “tteredi 
would seem to require his three propositions to be answeredas 
made, with incidental reference as to how they differ tilth his 

assignments of error.. j 

His three propositions are: j 

1. No judgment could be rendered against defendant upon 
the alleged account stated. 

2. Appellant w as discharged from liability by the nW con¬ 
tract made with the continuing partners in October, 1914. 

3f 
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3. To the extent of thirty shares pledged the claim is for 
unliquidated damages. 

I. 

As to whether judgment could have been rendered 
against appellant upon the alleged account stated. 

No such question is presented by the record, for the rea¬ 
son that no such judgment was rendered. The court below 
held that the account stated sued on in the first count of 
the declaration did not bind the defendant, having been 
stated after the defendant’s retirement from the firm, by his 
former partner, Henry; and the appellee acquiesced in this 
ruling by electing to take judgment on the second count of 
the declaration, which was on the common counts in as¬ 
sumpsit for money had and received by the defendant to the 
use of the plaintiff. That such was the ruling of the court 
is manifest from the fact that the judgment is for a less sum 
than that stated in the account. If the court had held that 
the defendant was bound by the account as stated, necessarily 
the judgment would have been for the amount shown by it 
to be due. Of course, it is immaterial what amount was 
claimed in the second count, so long as the judgment did not 
exceed the amount so claimed. The appeal is not from the 
amount claimed by the plaintiff, either in her declaration or 
affidavit of merit, but is from the judgment, and the ques¬ 
tion is not whether she claimed the right amount, but 
whether the judgment was properly rendered in her favor; 
and if so, whether it was in the right amount. 

It is pertinent here to say that the abandoned fourth and 
fifth assignments of error raise no questions of law. 
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II. 


Was or was not the appellant discharged from liability 
to the appellee by the alleged new contract made by her 
with the continuing partners in October, 1914? 

This, as the appellant properly says, is the substantial 
question raised under the common counts by this appeal. 

The alleged new contract is the agreement, which, of 
course, the appellee for the purpose of her motion fop judg¬ 
ment and this appeal, must concede to have been njade by 
her husband with Henry, and which, in the language of the 
affidavit of defense, was “to keep the amount due his wife on 
deposit as aforesaid with said successor firm of Lewis Johnson 
& Company drawing interest at 5 per cent per annum, as 
aforesaid, which said arrangement was acquiesced in by the 
said Henry on behalf of said successor firm on or about the 
26th day of October, 1914” (R., p. 25). 

At the time of this alleged agreement it must be conceded 
that all of the copartners, Mearns, Henry, and Woodruff, 
were liable to the plaintiff, not only jointly, but jointly and 
severally, under section 1205, Code, D. C. (This | section 
changes the common-law joint liability of copartijers for 
purposes of suit and makes them jointly and severally lia¬ 
ble.) And, of course, the fact that Mearns had before that 
time retired from the firm, and his former copartners had as¬ 
sumed its liabilities, could not affect the right of the plaintiff 
as a creditor as against any of them. This, too, seems to be 
conceded by the appellant. But, he claims, the making of 
this agreement with the new firm released him, because by it, 
he says, she gained an advantage and he suffered a prejudice. 
This claim is a somewhat startling one under the circum¬ 
stances. Mearns and his associates had been entrusted by the 
plaintiff with her securities. They were her trustees, Charged 
with a high duty of fidelity and faithfulness. They kad sold 
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her securities and converted the proceeds to their own use and 
concealed that fact from her for more than a vear. More 
than this, they had deceived her into believing they had not 
done so, by paying her what they called dividends on the 
securities they had sold, thus leading her to believe that they 
were still in their possession. When she discovered what 
they had done, and demanded of one of them the money de¬ 
rived from the sale, he deceived her into believing that her 
money was in the possession of himself and one of his asso¬ 
ciates by promising to pay her interest on it if she did not 
insist on her demand. Less than a month afterwards he and 
such associate were adjudged bankrupts. Now we have one 
of those whom she trusted endeavoring to escape liability by 
the technical claim that he is released because she did not 
pursue him and his former associates at once,but allowed her¬ 
self to be again deceived. But it is not difficult to show that 
technically this claim of release is untenable. The plaintiff 
gained no advantage by this alleged agreement and Mearns 
suffered no prejudice. On the other hand the alleged agree¬ 
ment to accept 5 per cent interest was quite decidedly to his 
advantage. 

When Mearns and his associates sold the plaintiff’s securi¬ 
ties, the law immediately raised an implied contract on their 
part to pay her the proceeds. Appellant admits this in his 
brief (R., p. IS) when he says: “The firm was liable for the 
proceeds of sale and for the return of the securities hypothe¬ 
cated” (R., p. 18). There was a breach by them of this 
implied contract. That being so, what was the measure of 
her recovery for its breach? Was it not the amount of the 
proceeds of sale and interest at the legal rate from the date 
of sale? 

In Richards vs. Bippus, 18 App. D. C., p. 304, this court 
held that where a contract is silent as to whether interest 
is payable, interest is payable by the debtor at the statutory 
rate of 6 per cent. The court said: 
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“It was his, the debtor’s, duty to pay, and his de¬ 
fault entitled the plaintiff to damages. In liquida¬ 
tion of these damages or by way of compensation for 
the plaintiff’s forbearance of the prosecution of his 
lawful demand when mature, the statute arbitrarily 
'prescribes the rate of six per cent per annurri before 
and after judgment.” 

And the court (R., p. 303) cites the following language 
of the Supreme Court in its opinion in Holden vs. Trust 
Company, 100 U. S., 72: 

| 

“If payment be not made when the mohey be¬ 
comes due there is a breach of the contract and the 
creditor is entitled to damages. When none has been 
agreed upon, the law fixes the amount according to 
the standard applied in ail such cases. It is the legal 
rate of interest when the parties have agreed upon 
none.” 

i 

The appellant says, however (p. 18 of his brief),! that it 
was never contemplated that settlement should be made with 
appellee until she requested it; that she had depaijted for 
Europe, and so far as the record discloses the firm had no 
knowledge of her whereabouts, and there was, therefore, no 
liability for the payment of any interest “until demand 
should be made for the return of the securities or jfor the 
money to which she was entitled.” In other words, it is 
seriously claimed that the defendant and his associates had 
the right to use as their own the plaintiff’s money, lending 
it out perhaps in New York at interest, as Henry says they 
did (R., p. 7), and until she succeeded in discovering that 
they had sold her securities—something they managed to 
conceal from her for nearly a year and a half—they were not 
liable for interest on the proceeds. Stated in a different way 
the claim is that although they concealed from the plaintiff 
the fact that money was due her, and so prevented hgr from 
making a demand for it, they were not liable for interest 
until she made a demand. The suggestion that the firm had 






22 


no knowledge of her whereabouts is, of course, met by the 
conceded fact that the firm had the address of her bank in 
Baltimore and every quarter remitted to it for her account 
the so-called dividends on her securities, which had been 
sold. Could they not have remitted the principal as well? 

It docs not appear affirmatively from either the plaintiff's 
or the defendant's affidavit which of the three members of 
the partnership firm while the defendant was a member of 
it was guilty of the initial acts of conversion of the proceeds 
of such of the plaintiff’s shares of stock as were sold, and 
the wrongful hypothecation of those which were hypothe¬ 
cated, the charge in the plaintiff's affidavit, which is not 
denied in the defendant's affidavit, being that the “firm” 
sold and hypothecated the shares. Nor does it affirmatively 
appear which of the three members actually wrote the letters 
transmitting the so-called dividends to the plaintiff’s Balti¬ 
more bank after the stocks had been sold; thus deceiving the 
plaintiff into the belief that her securities had not been sold: 
the charge in the plaintiff’s affidavit, which was not denied 
in the defendant's affidavit, being that the “firm” made re¬ 
mittances and wrote the letters of transmittal. But, of 
course, it is immaterial upon the question of the defendant’s 
liability to the plaintiff which of the members of the firm 
did these acts. He is equally liable in the eyes of the law 
whether he was the guilty one or whether his associates were, 
as it is charged and not denied that the firm received the 
proceeds of: the sales and received the benefit of the hypo¬ 
thecations. It is significant, however, that nowhere in the 
affidavit of defense does the defendant state that his partners 
and not himself committed these acts, nor does he even claim 
anywhere in his affidavit that he had no knowledge of them. 
The acts being thus eoncededlv partnership acts, he is, of 
course, presumed to have knowledge of them. 

“The presumption also obtains that a transaction 
on behalf of the firm by one partner is authorized by 
all. when it is in the course of the firm’s business.” 

30 Cyc., 588. 
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It is plain, therefore, that when this alleged agreement 
with Henry was made to accept 5 per cent on this money, 
the plaintiff had the legal right to demand 6 per cent! What 
advantage to her, then, was the agreement to take 5 per cent? 
And where was the prejudice to Mearns? He saved 1 per 
cent by the alleged agreement. He might just as well argue 
that he was released from liability because Plenty paid 
$2,000 on the account. I 

But not only was Mearns legally liable to pay interest on 
the proceeds of the sale of the plaintiff’s securities,; but he 
and his associates knew they were liable, and expressly recog¬ 
nized that fact. Otherwise, why did they remit every quar¬ 
ter to the plaintiff’s bank in Baltimore an amount equiva¬ 
lent to more than 5 per cent on the proceeds of the sale of 
the securities? Does it now lie in Mearns’ mouth, afjer hav¬ 
ing paid interest, to say that there was no liability to do so 
until demand should be made? And having admitted that 
he was liable for more than 5 per cent interest by Actually 
paying more than that rate, how can he say he was preju¬ 
diced by an agreement by which the plaintiff was to receive 
only that rate? 

Two rules have been laid down by the courts to determine 
the relation of a retired partner to existing firm creditors, 
where the continuing partners at the time of his retirement 
assumed the firm obligations, as will be seen by tlje volu¬ 
minous note to the case of Dean vs. Collins(N. D), 9 1. R. A. 
(N. S.), 4, referred to and extensively quoted in appellant’s 
brief. One rule is that a creditor’s rights against all of the 
members of a copartnership cannot be affected without his 
express consent, and that any agreement whereby the re¬ 
tiring partner is to be relieved from liability must be partici¬ 
pated in by all parties, and must amount to a complete 
novation or new contract by which the original indebted¬ 
ness is satisfied and discharged by the substitution of a new 
indebtedness, consisting of a promise to pay by the assum¬ 
ing parties, which new contract must be supported by a 
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valuable consideration. The more liberal rule in favor of 
the retiring partner, where the continuing partners have 
assumed the payment of the firm’s debts, is that the dissolu¬ 
tion creates the relation of principal and surety between the 
creditor and the retiring partner, not only as between the 
partners themselves, but as between the retiring partner and 
the creditor, even though the creditor does not assent, and 
that any act on the part of the creditor regarding him as 
a principal; which would ordinarily discharge a surety, such 
as an extension of time for payment of the debt for a definite 
period, the acceptance of new securities, and the like, will 
discharge the retired partner. 

Applying either rule, the appellant was not discharged of 
his liability to the plaintiff. Under the first rule he was not 
discharged because the alleged promise by the appellee to 
leave her money on deposit with the continuing partners if 
they would pay her 5 per cent was not participated in by 
all of the parties, was based on no consideration whatso¬ 
ever, because they were already legally liable to pay more 
than that rate of interest, and did not therefore amount to 
a novation. 

Morrison vs. Kendall, 6 Ind. App., 212. 

Early vs. Burt, 68 Iowa, 716. 

Fagg vs. Hamble, 21 Iowa, 140. 

Fowler vs. Coker, 107 Ga., 817. 

Clark vs. Billings, 59 Ind., 508. 

Eagle Mfg. Co. vs. Jennings, 29 Kan., 469. 

Chase vs. Vaughan, 30 Me., 412. 

Walstrom vs. Hopkins, 103 Pa., 118 (which arose on 
a' motion for judgment for want of a sufficient 
affidavit of defense). 

Fentress vs. Markle, 2 G. Greene, 553. 

Lodge vs. Dicas, 3 Barn. & Aid., 611. 

Under the second rule he was not discharged because, at 
most, the agreement on the part of the appellee was merely to 
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forbear the assertion of her claim on no consideration and not 
an extension of the time of payment for a definite period of 
time, such as will discharge a surety. This is condeded by 
appellant in his brief, page 28, where he says: “It is not con¬ 
tended in this case that there was any agreement for exten¬ 
sion of time such as would preclude a suit for the money by 
Mrs. Chatard under the new agreement.” 

This court, in Reed vs. Tierney, 12 App. D. C., p. 173, 
recognized the distinction between an extension by a creditor 
to his debtor of the time for payment for a definite time and 
an extension for an indefinite time, as bearing upon the ques¬ 
tion of the rights of a surety for the debtor, saying: 

“The distinction is between an agreement for an 
extension for a definite period, and for which interest 
is to be paid, and an agreement for an indefinite ex¬ 
tension of time. In the former, the agreement on the 
part of the debtor is to retain the money, as upon a 
new loan, and pay interest therefor for the certain 
time, and on the part of the creditor to forbear his 
right to enforce payment during the extended time; 
and this constitutes a valid agreement. While, on 
the other hand, an agreement for an indefinite exten¬ 
sion may be terminated at any time by either party, 
at his mere will and option, and, therefore, does not 
constitute a binding contract. This distinction is 
taken and enforced in many of the cases upon this 
subject, and is well stated and fully sanctioned in an 
opinion by Mr. Justice Cox, speaking for the $upreme 
Court of this District, in general term, in the case of 
Green vs. Lake, 2 Mackey, 162.” 

| 

Mr. Justice Cox in that case said: 

“The general rule on this subject undoubtedly is, 
that a contract between the creditor and the princi¬ 
pal debtor, for forbearance for a limited time, shall 
be a defense to the surety, but it is necessary to show 
a binding agreement which absolutely ties the hands 
of the creditor. If the promise is made without any 
consideration at all, it does not bind him. For exam¬ 
ple, if the creditor simply agrees to extend the date 
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indefinitely on payment of legal interest, that is no 
more than he would be entitled to 'without any agree¬ 
ment; he receives no new consideration, and such 
promise is not binding.” 

And in Walker vs. Title Insurance Co., 19 App. D. C., pp. 
587-8, this court said: 

“The principle invoked by the appellants is that 
governing the relations of principal and surety, 
which, we apprehend, do not depend upon the form 
of the contract. The principle is, that in all cases 
where there is a principal debtor, and others occupy 
the legal relation of sureties for his performance, a 
binding contract for the extension of the time of pay¬ 
ment for a definite time, made between the creditor 
and the principal debtor, without the consent of the 
sureties, will discharge their liability.” 

The mere payment of interest by the continuing partner 
on a firm obligation will not, of course, release the retiring 
partner. 

In Blew vs. Wyatt, 5 Car. & Payne, 396, a clerk in the em¬ 
ployment of a partnership firm lent money to the members 
of the firm, and two of them signed an acknowledgment of it, 
agreeing to pay 5 per cent interest. Various changes took 
place in the firm, in the course of which one of the parties 
who had signed the acknowledgment retired from it. The in¬ 
terest was paid from time to time by the different firms, until 
the last became bankrupt. The clerk continued to serve all 
the different firms and was cognizant of the different changes. 
It was held that he might, notwithstanding, recover the 
money he had advanced from the two persons who signed the 
acknowledgment, Lord Lyndhurst saying: 

“I am of opinion that the instrument is still bind- 
in® upon both defendants, unless an agreement was 
made between the parties by which the plaintiff 
agreed to discharge the first firm and substitute others. 
I'think that mere knowledge of the changes will not 
be sufficient; there must be some agreement shown 
between the parties.” 
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In Daniels vs. Cross, 3 Ves. Jr., 277, bankers upon the 
deposit of money with them gave notes bearing interest, 
the partnership was dissolved; one of the partners soon after¬ 
wards died, and his creditors were called by advertisement. 
Another partnership was formed by the survivors and others, 
who reissued the notes of the former partnership and paid 
the interest of the deposit notes for near two years, when 
they failed. Held that the assets of the deceased partner 

were not discharged. 

I 

“If a creditor receive interest from the new firm 
for a debt due from the old, there is not an adoption 
of the new firm as his sole debtors.” 

Collyer on Partnership, p. 327. 

“Where there is an account current between a firm 
and a creditor and upon the retirement of a partner 
the creditor continues his money in the liopse, this 
is not an adoption by the creditor of the pew firm 
as his sole debtors, although a balance has been 
struck and a new account opened with the hew firm 
and the creditor has drawn upon the new firm, on 

the footing of such account.” 

Id., p. 328, citing David vs. Ellice, 5 |Bam. & 

Cres, 196. 

The appellant contends that he is also discharged from 
liability to the plaintiff because if in October, 1914, j she had 
demanded payment of the debt due her, the financial ar¬ 
rangements of the firm of Lewis Johnson & Company as 
then constituted were such that the persons then compos¬ 
ing the firm could and would have paid it (R., p. 23). This 
is a rather evasive reply to the specific allegation of the plain¬ 
tiff’s affidavit, accompanied by details of the firm’s bank 
balances and stock holdings at the time, that the firm as 
then constituted did not have the money or stocks to pay or 
satisfy the plaintiff’s claim. It is accompanied by no state¬ 
ments of facts as to what constituted such financial arrange¬ 
ments; and it is very conjectural. At least it is merely the 
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statement of a conclusion. Even if those gentlemen could 
have paid the claim, it is at least problematical whether they 
would have done so. 

But aside from the conjectural character of the statement, 
even if true, it would not release the defendant from his 
liability to the plaintiff. As has been shown he was, at least, 
a surety for his former partners. It is not the law that a 
failure on the part of a creditor to demand payment of the 
debt of the debtor will release the latter’s surety. The con¬ 
trary is the law. A failure to demand payment is mere for- 

4/ X 

bearanc-e at most and forbearance will not release the surety. 

“Forbearance to proceed against the principal will 
not affect the right of the creditor to pursue the 
surety, whatever may be the consequences of the 
delay, such as the subsequent insolvency of the prin¬ 
cipal or the fact that the remedy against the princi¬ 
pal mav be lost by lapse of time.” 

32 Cvc., p“ 93. 

“It is fundamental in the law of suretyship that 
the creditor owes to the surety no duty of active dili¬ 
gence. This principle is, of course, a legal one, but 
it permeates the entire law of discharge and is rarely 
violated. * * * Mere inaction, indulgence, de¬ 

lay or forbearance on the part of the creditor to bring 
suit against the principal debtor * * * furnishes 

no defense to the surety, unless bv the terms of the 
contract with him diligence and promptitude on the 
part of the creditor are required.” 

27 Am. & Eng. Ency. of L., p. 508. 

“The - duty of activity is imposed on the surety, 
rather than on the creditor.” 

Id., p. 510. 
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III. 

To the extent of the thirty shares pledged is appellee’s 
nia.im one for unliquidated damages? 

i 

The third and last proposition advanced by the appellant 
in support of his appeal is that “to the extent of thirty shares 
pledged the claim is for unliquidated damages.” This seems 
to be a substitute for the second and third assignments of 
error which are, (1) “This being an action of tort, the /3rd 
rule does not apply,” and (2) “Assuming it to be an action 
ex-contract, no judgment can be given under the 1 3rd rule, 
and an abandonment of those assignments of error, except 
in so far as they relate to the 30 shares. 

The thirty shares referred to are plaintiff’s thirty! shares 
of Washington Railway and Electric stock, which as shown 
by the affidavit of merit and not denied by the defendant 
in his affidavit, were hypothecated by the firm May 9, 1913, 
while the defendant was still a member of it, and before the 
plaintiff left for Europe, and even before she received a firm 
receipt for her securities. They were pledged by the firm 
with the Riggs National Bank, with other securities, to se¬ 
cure debts due by the firm to that bank (R., p. 9). |On the 
day of their hypothecation their market value was $91.50 
a share, or $2,745. Later these debts were paid and the 
firm on July 16, 1914, which was two months after Meams 
retired from it, rehypothecated them with other securities 
to secure the payment of a debt due from it, to the National 
Savings and Trust Company. On the date of such rehy¬ 
pothecation, their market value was $88 a share, or $2,640 
(R.., p. 9). As shown in the appellee’s statement of facts, 
the’court below held that the defendant was liable for the 
market value of these shares as of the date of the rehypothe¬ 
cation, namely, $2,640, and that was one of the items which 
was included in the amount for which judgment was ren¬ 
dered. (See ante, p. 12.) In the affidavit of merit, it was 
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stated that at the time the affidavit was made, the market 
value of the 30 shares was $82 a share or $2,460 and that the 
plaintiff would “have to pay at least $2,000 to the said 
National Savings and Trust Company in order to redeem” 
them (R., p. 9). 

Appellant in his brief (p. —) says, “Of course, she (the 
appellee) could not claim the market value, because appellee 
expressly gave Henry a right to hypothecate and dispose of 
said securities in any manner, and for any purpose to assign 
and transfer the same. There was, therefore, no unlawful 
conversion unless he declined to compensate appellee on de¬ 
mand. This never happened. Appellee's only claim, there¬ 
fore, so far as this block of thirty shares is concerned, is for 
the amount which would he required to enable her to redeem 
the stock.” And appellant then argues that the redemption 
price is an unliquidated demand. 

As shown in the appellee’s statement of facts, the affidavit 
of merit made by appellee’s husband alleged that all of ap¬ 
pellee’s securities were entrusted to the firm “with instruc¬ 
tions from me to said firm to sell said several shares of stock 
at the most favorable market price or prices obtainable and 
report the sales to me and to account to me for the proceeds 
thereof” (R., p. 4), and further that “I never a,greed, nor 
did my said wife ever agree with said copartnership firm, or 
any member of it, that it or they, or any of them, should 
have the right to hypothecate said shares of stock, or any 
of them, or the right to sell said shares of stock or any of 
them, except for our account and benefif’ (R., p. 20). The 
defendant’s only answer to these allegations in his affidavit 
is that “such securities as were delivered by the plaintiff as 
aforesaid, were delivered to said Henry with discretion in 
him as to whether said stock should or should not be sold, 
and at the time said securities were delivered, the said plain¬ 
tiff delivered contemporaneously with such securities as were 
delivered, a power of attorney authorizing the said Henry to 
sell, hypothecate or dispose of said securities in any manner, 
and for any purpose to assign and transfer the same” (R., p. 
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23). In other words in reply to the allegation that the firm 
was given no authority to hypothecate, except for the ap¬ 
pellee’s account and benefit, the appellant says she ga\e 
Henry, one of the members of the firm the power to hypothe¬ 
cate in any manner. Taking this reply literally and as¬ 
suming its truth, it is manifest that no right or power was 
given to hypothecate any of these shares of stock except for 
the appellee’s benefit. While the “manner” of the hypothe¬ 
cation was left open, its purpose was expressly limited, 

namely, for the appellee’s benefit. 

Holding such authority, it is admitted by appellant that 
his firm almost immediately hypothecated these thirty! shares 
for its own benefit; concealed that fact from the appejlee, its 
customer, although she had not gone away at the time, and 
six days later gave her husband the firm’s receipt forj it and 
her other securities. And the firm continued the Conceal¬ 
ment for nearly a year and a half, sending her the dividends 

on the stock during that time. . 

A contention that this power of attorney, given by the 
customer to her brokers at the time she entrusted her! securi¬ 
ties to them and they became her fiduciaries, clothed them 
with the power to pledge the securities for their own debt, 
without her knowledge and consent, is to say the least dis¬ 
ingenuous. 

“An agent had no right to pledge the chattels of 
the principal for his own obligations m the absence 
of express terms or undoubted proof of such power. 

31 Cyc., 1392. 

J 

. Manifestly, the powder of attorney, although in the lan¬ 
guage stated by the defendant, gave him and his associates 
no powder in express terms to hypothecate plaintiffs stock 

for their own obligations. . 

Was not this hypothecation a conversion of the thirty 
shares by the defendant and his associates, and is he not 
liable for their market value as of the date of such hypothe¬ 
cation, which market value was then §2,745? If hej is, then 
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he has no cause to complain, for the court below fixed the 
conversion at a subsequent date, when the market value was 
less, namely, $2,640. The court held that the defendant 
was liable for the market value of these thirty shares as of 
July 17th, 1914, the date of the rehypothecation, which was 
subsequent to the defendant's retirement from the firm on 
the same theorv that he was held liable for the fifteen shares 

4s 

which were sold four days after his retirement, and there is 
ample authority for the court so holding. 

“Obligations resulting from contracts entered into 
before a partner’s retirement are binding upon him, 
even though such obligations are not consummated 
until after his retirement, and although as between 
himself and the new firm the latter has undertaken 
to discharge them. The same thing is true of obliga¬ 
tions incurred after his retirement, and before notice 
thereof has been duly given, unless he is a dormant 
partner. But for liabilities incurred by the new firm 
after his retirement which has been dulv notified, he 
is not responsible. Notice by publication to persons 
who had no dealings with the old firm is sufficient; 
but actual notice or its equivalent must be shown to 
have been given to persons who have had business 
with the firm.” 

30 Cyc., pp. 608-9. 

“When a partnership exists, each partner is its 
accredited agent in the ordinary course of its business 
and third persons have a right to infer that this 
agency continues until its revocation is duly notified. 
Accordingly each member of the firm continues liable 
for the acts of any partner within the ordinary scope 
of its business, although a dissolution has taken place, 
until due notice of such dissolution has been given, 
unless the customer has actual notice of the dissolu¬ 
tion i or the legal equivalent of such knowledge, in 
which case a formal notice is not necessary.” 

30 Cyc., p. 670. 
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As stated by himself the defendant retired from the firm 
May 13, 1914. It is alleged by the plaintiff, and not denied 
by the defendant, that there were only two transactions in 
the plaintiff’s stocks after his retirement, namely, jhe sale 
of 15 shares of railway stock, two days afterwards, namely, 
May 15, 1914, for $1,267.50 (R., p. 8) and the re-h|pothe- 
cation of the 30 shares of railway stock on July 16, 1914. 

It is not definitely stated by the defendant that at the 
time of these two transactions the plaintiff has notice of 
his retirement. He does state definitely that the plaiptiff had 
such notice on her return from Europe, October Ilf, 1914. 
But he says in his affidavit that his retirement was on or 
about May 14, 1914, announced on the Washington and 
New York stock exchanges by the successor firm and on said 
last named date and later, notice of his retirement was 
published in at least three newspapers of Washington of 
general circulation in the District of Columbia and in cer¬ 
tain New York papers “one or more of which papers affiant 
believes were read by the plaintiff” and that his retirement 
became generally known to the public together withjthe fact 
that the business of the old firm, its deposits and liabilities 
had been taken over and assumed by the successor firm. 
But in an action by a depositor of the old firm against this 
appellant in which he made precisely similar statements in 
his affidavit of defense concerning the depositor's riotice or 
knowledge of his retirement, this Court held that such state¬ 
ments were insufficient to show notice or knowledge of his 
retirement on the part of the plaintiff. In this connection 
this Court said: 

“His interest prompted him to use the strongest ex¬ 
pressions the truth would warrant, and it |must be 
assumed that he has done so. How easy it would have 
been for him to have stated that the defendant ex¬ 
pected to prove that the plaintiff saw and read the 
published notice, or that she actually knew of his re¬ 
tirement. Instead of doing this the affiant sets forth 
with great particularity the facts which he does expect 
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to prove, the publication in the papers and that he 
believes the plaintiff read one or more of the papers, 
but not that she read the notice. He does not even 
say that he expects to prove that she read the news¬ 
papers, but only that he l>elieves she did.” 

Mearns vs. Harris, 45 App. D. C., 539. 

There is, therefore, in the affidavit of defense no sufficient 
allegation of knowledge on the part of the plaintiff of the 
defendant's retirement from the firm until October, 1914, 
which was months after the two transactions mentioned, one 
of which was the hypothecation of the 30 shares in question. 

There is no authority in law or logic for the contention 
of appellant that appellee’s only claim growing out of the 
wrongful hypothecation of these thirty shares is for the 
amount which would be required to enable her to redeem 
the stock. If a broker wrongfully pledges his customer’s 
stock as security for his own debt, he converts the stock to 
his own use and is liable for its value at the time of the con¬ 
version. It is his dutv to redeem, not the customer’s. He 
committed the wrong and it is for him to rectify it. It may 
be that if the customer recovers judgment against the broker 
for the value of the stock wrongfully pledged by the broker, 
and the broker satisfies the judgment, the broker would be 
subrogated to the rights of the customer and could then re¬ 
deem, but certainly that is the extent of his right. He cannot 
be permitted to say, “I wrongfully pledged your stock for my 
own debt, it is true; but you can redeem the stock by paying 
so much to the person to whom I pledged it. Get judgment 
against me for the amount it will cost you to redeem the 
stock, and satisfy the judgment if you can.” 

If the appebee is entitled to judgment, the appellant ap¬ 
parently does not question her right to recover, under the 
common counts in assumpsit, the amount of the proceeds 
of the appellee's stock actually sold and the market value of 
the shares delivered to other customers in settlement of their 
claims against his firm. Unquestionably the plaintiff lias 
this right. 
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Where an agent to collect notes disposed of them 
for land and chattels for his own use, he m^y be held 
liable for money had and received.” 

Strickland vs, Barns, 14 Ala., 511. 

I 

“Action for money had and received will lie where 
the thing taken was received as money, whether it be 
bonds, notes, credits on accounts, or land.” 

R. R. Co. vs. Faunce, 6 Gill., 68. 

46 Am. Dec., 655. 

See also Gordon vs. Johnson, 186 Ill., 18. 

Shanks vs. Dent, 8 Gill., 120, 50. 

50 Am. Dec., 385 and 399. 

52 Am. Dec., 754. 

“If the defendant received payment for the plaintiff 
in any manner he must be regarded as considering it 
a payment in money.” 

Hathaway vs. Burr, 21 Me., 767; 38 Am. Dec., 
278. 

See also Beardsley vs. Root, 11 Johns., 464: 
6 Am. Dec., 386. 

Miller vs. Miller, 7 Pick., 136; 19 Am. Dec., 
264. 

“He paid his own debt with his client’s judgment 
and he cannot be allowed to say that no money came 
into his hands.” 

Beardsley vs. Root, supra. 

“Anything received as money will support a count 
for money had and received.” 

Wells vs. Brigham, 52 Am. Dec., 754, and 
cases there cited. 

“In the assumpsit for money had and received for 
goods of the plaintiff sold by the defendant it is suffi¬ 
cient to prove that the defendant did sell the dame and 
receive payment in any manner.” 

2 Ruling Case, Law, p. 780. 

“In regard to things treated as money, it }ias been 
held that this count may be supported by Evidence' 
of the defendant’s receipt of bank notes, or promissory 
notes, or credit in account in books of a third person, 
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or a mortgage, assigned to the defendant as collateral 
security, and afterwards foreclosed and brought in 
bv him. or a note payable in specific articles, or any 


chattel.” 

2 Greenlcaf on Evidence; 


15 Ed., sec. 118. 


Even though the court should be of opinion that the 
plaintiff for any reason is not entitled to recover for the 
value of the 30* shares in question, she would be entitled to 
the amount awarded her by the court below, $28,765.00, less 
the amount allowed for those shares, which, as stated, was 
$2,640. This would make the amount due her $26,125, with 
interest from November 13th, 1914, and the judgment ap¬ 
pealed from would be modified accordingly, and as so modi¬ 
fied, affirmed. 

It is not believed, however, that this court will find any 
modification of the judgment proper or necessary. 

The affidavit of defense states that the plaintiff proved her 
claim in the bankruptcy proceedings of Henry and Woodruff 


(R., p. 26). * . 

This does not preclude her from asserting her claim against 

the defendant. She had the right, even if it was not her 
duty, to attempt to get the money due her from all of her 
debtors. As shown, they were severally as well as jointly 
liable. That the rights of a creditor against a retired partner 
are not affected by the assertion of his claim against the con¬ 
tinuing partners after their bankruptcy, even though he re¬ 
ceives a dividend in the bankruptcy proceedings, see Schmitt 
vs. Greenberg, 109 N. Y. Supp., 881. 


It is respectfully submitted that the judgment appealed 
from should be affirmed. 


CHAS. COWLES TUCKER, 

J. MILLER KENYON, and 
HENRY B. F. MACFARLAND. 

For the Appellee. 


EDWARD S. BAILEY, 

Of Cov/nsel. 
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iltt ttre Court of Appals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1917. 

No. 3071. 

WILLIAM A. HEARNS, APPELLANT, 

vs. 

ELEANOR A. CHATARD, APPELLEE. 

I 

i 

Reply Brief on Behalf of the Appellant. 

■ ' 

The appellee on page 11 of her brief makes the follow- 
ing statement: 

“The appellant, in the statement |of facts 
in his brief (Rec., p. 8), states that it is im¬ 
possible to compute as due any such amount 
as that for which judgment was given, to wit, 
$28,765, and undertakes to prove this state¬ 
ment by tabulations presenting varioud theories 
of the plaintiff’s claim, in each one pf which 
a balance is struck different from the amount 
of the judgment (Rec., pp. 9-11). A single inad¬ 
vertent error in his figures has produced this 
confusion in the mind of the author of Appellee’s 
brief, and when corrected shows the error of his 
statement and the worthlessness of hid various 
tables. In his first table (Rec., p. 9) is the item 
‘sold Oct. 16/13, 25 shares gas, market value 
$2,500,’ and this item is carried forward in all of 
the subsequent tables. The amount should be 
$2,100, instead of $2,500 (see record, top of page 
8).” 

i 

As stated by appellee the error referred to |was inad¬ 
vertent and appellant’s counsel must express mortifica- 
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tion that such an error has been made. He hastens to 
correct it and asks leave to substitute for pages 9, 10, 
and 11 of his original brief, the pages hereinafter con¬ 
tained numbered respectively “9,” “10” and “11.” 

Because of the error referred to, he also asks leave to 
strike from his original brief the second paragraph on 
page 17. 

Appellant, however, can not concur with appellee in 
the statement that the error referred to shows “the 
worthlessness of his various tables.” 

The computation made by appellee in her brief (pages 
11-13), has disclosed for the first time the figures upon 
which the judgment taken by her was based. From these 
figures it clearly appears that what was merely con¬ 
jecture upon appellant’s part at the time his brief was 
written, is the theory upon which appellee’s judgment 
was taken, to wit: that in order to make up the amount 
of the judgment, appellee has included the alleged mar¬ 
ket value of the thirty shares of Washington Railway & 
Electric Company’s stock hypothecated on July 16, 
1914, with the National Savings and Trust Company, 
by the then members of the firm of Lewis Johnson & 
Company, after appellant had retired from the firm, and 
after the said shares which had formerly been hypothe¬ 
cated during appellant’s membership in the firm had 
been redeemed (Rec., pp. 23, 9). 

Appellant repeats that the measure of damage for this 
hypothecation, if illegal, is not the value of the shares at 
the time of the hypothecation, but is the amount required 
to redeem the shares, which amount is not even stated by 
appellee, and is entirely unliquidated. 

It is contended, therefore, by appellant that appellee’s 
detailed statement of claim for the first time given in her 
brief demonstrates the error in the judgment awarded. 

The pages which appellant asks leave to substitute in 
his original brief as rewritten, will read as follows: 
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both in the declaration and the affidavit of xn^rit (Rec., 

P- 27). | 

This will appear from a brief review of the figures con¬ 
tained in the affidavit of merit. The following is taken 
from this affidavit (Rec., pp. 8, 9) : 

Sold Oct. 16/13 25 shares Gas, market value $2,100.00 
“ Nov. 14/13 100 “ W.R.& E., sold fori 8,800.00 
“ Nov. 14/13 50 “ “ “ “ | 4 425.00 

Nov. 21/13 25 “ <£ “ “ | 2,175.00 

Dec. 22/13 10 “ “ mrkt. val. 870.00 

“ May 15/14 15 “ “ sold fori 1,267.50 

“ Dec. 8/13 15 “ ££ ££ ££ ! 1,305.00 

££ Dec. 9/13 15 ££ ££ ££ ££ | 1,305.00 

May 9/14 25 ££ ££ ££ “ 2,100.00 

££ May 6/14 20 ££ ££ “ “ 1,677 50 

££ May 11/14 25 ££ ££ “ “ 2,100.00 

325 shares . $28,125.00 

The above table does not include the value of the 30 
shares pledged as above recited. Appellee apparently 
desires credit for this and appellant has endeavored to 
work out on several theories from appellee’s figures, but 
without success, the theory upon which the judgment is 
based. The first table copied below gives; appellee 
credit for the market value of the 30 shares referred to 
at the date of the alleged first conversion. 

Carried from above table. i $28,125 

Add market value of 30 shares alleged 
to have been worth $91.50 on May 
9/13, date of alleged first conver¬ 
sion.... | 2,745 

| $30,870 

Deduct payment Nov. 13/14.. 2,000 

Balance due. ! $28,870 

which corresponds to no amount 
claimed either in declaration or affi¬ 
davit, or allowed in judgment. 
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The table immediately following gives appellee credit 
for the value of these shares at the date of the alleged 


second conversion. 

Total carried from first table. $28,125 

Add market value of 30 shares alleged 
to have been worth SS8 on July 
16/14, date of alleged second con¬ 
version. 2,640 


$30,765 

Deduct payment Nov. 13/14. 2,000 


$28,765 


which is the only method of computa¬ 
tion by w r hich the amount for which 
judgment was given could be reached. 


The next table shows the value of these shares 


at the date suit was filed, as follows: 

Total carried from first table. $28,125 

Add market value of 30 shares at date 
suit was filed—$82. 2,460 


$30,585 

Deduct payment Nov. 13/14...'. 2,000 


$28,585 

which corresponds to no amount 
claimed either in declaration, or 
affidavit, or allowed in judgment. 


The next table shows the amount which appellee 
claimed to be the approximate amount she will have to 
pay in order to redeem the shares, which when the 
amount is determined, is, of course, the actual amount 
of her loss and all that she would be entitled to in an 
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action at law, and is an item of purely unliquidated 


damage. 

Total carried from first table. $28,125 

Add amount required to redeem, as 

shown by affidavit of merit. 2,000 

$30,125 

Deduct payment Nov. 13/14.M 2,000 


$28,125 

which corresponds to no amount H 
claimed either in declaration, or 
affidavit or allowed in judgment. 

Appellee has never yet explained either how she 
arrived at the amount claimed in the affidavit of merit 
or the amount for which judgment was awarded. 

It nowhere appears in the affidavit of merit that ap¬ 
pellee ever claimed that she was entitled to any interest 
whatsoever upon the amount on deposit in tM hanking 
house of Lewis Johnson & Co., and no such interest is 
claimed in the declaration except from the date of the 
last payment by Henry, and judgment was hot given 
for any such interest. 

ASSIGNMENT OF ERRORS. 

I 

The defendant assigns as error that the court erred in 
giving judgment for the plaintiff under the |73d Rule 
for the following, among other reasons: 

1. No judgment could be rendered against the defend¬ 
ant upon the alleged account stated. 

2. This being an action of tort, the 73d Rule does not 
apply. 

3. Assuming it to be an action ex contractu ,| no judg¬ 
ment can be given under the 73d Rule for unliquidated 
damages. 

4. The declaration claims one sum and thd affidavit 
another. 








All of which is respectfully submitted. 

WALTER C. CLEPHANE, 
ALAN 0. CLEPHANE, 

Attorneys for Appellant. 




